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vi Preface 

German of 1849, though they never effectively went into 
operation, are given detailed notice alongside the veteran 
and successful constitutions of the Uixited States of 
America, of Sweden, of Norway and of Belgium, all now 
well into their second century of continuous validity, and 
recent constitutional creations, the qualities of transi- 
ence or permanence of wdiich have, in most cases, yet 
to be proved. 

An encyclopaedia or concordance of evexy known 
constitution of the last century and a half has not been 
attempted, nor will every contemporary constitution be 
found to have received attention. Apart from Ins own 
necessarily personal selection of constitutions for what lie 
believes to be their significance as against others winch 
he has left out of consideration, the writer has dcciidecl to 
exclude, quite apart from their interest or xnorits (wliic.h 
may be considerable) the constitutions of tiny republics 
or principalities such as Danzig, M’onaco, Axxdorra, (k-acjow 
or San Marino, the individual constitutions (with a few 
exceptions) of the dependencies of the colonial powox'S 
and of the member-states of federations, and all forms of 
international constitutional machinery. After (ainsidex*- 
able hesitation he decided to include in the general sc^hemo 
chapters on the government and constitutional develop- 
ment of Great Britain, though conscious of the special 
difficulties involved in attempting this within so small a 
compass. He is conscious, too, of having boon somewhat 
cavalier in his treatment of the constitutions of Latin 
America and of the countries of the Balkans, but in 
extenuation he may claim that the very people for whom 
these constitutions were designed have themselves -pro- 
vided him with a precedent by not paying overmuch 
attention to them. 

An attempt has been made in the bibliography at the 
end of the book to give reference to at least one reason- 
ably accessible and reliable text of every constitution 
dealt with, and to translations into English, French or 
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German of constitutions the originals of which are not 
in one of these languages. The general bibliography lists 
the leading collections of constitutional texts, but separ- 
ately published versions of individual constitutions which 
are not available or complete in any of these collections 
are referred to in the chapter bibliographies. Footnote 
references are not given, but as far as possible all passages 
appearing within quotation marks in the book are 
identified and acknowledged in the appropriate chapter 
bibliographies. 

No mention is being made of the names of the many 
people whose advice was sought and so generously given 
during the preparation of this work, as the writer wishes 
to detain full responsibility for the degree of accuracy of 
the information and soundness of the judgments set 
down, but he would like here to thank them all. H.o is 
also very greatly indebted to his students botli in London 
and in Birmingham for acting collectively and perhaps 
unconsciously, from time to time, as the dog upon which 
certain morsels of his material have been tried, to his 
wife for having unflaggingly responded at every stage of 
the work to his demands for opinion and criticism, and 
to Dr. R. A. Humphreys for having most productively 
read through the final proofs. 

A book such as this, covering such a wide field that no 
one person could hope to be the master of more than a 
few small corners of it, cannot hope to escape inaccuracies 
or faulty judgments, but it is hoped that these have 
been reduced to a minimum. The writer makes no claim 
to have distilled out of the work every trace of personal 
viewpoint, but, outside the introductory chapter, he has 
sought to avoid broad generalizations, and even there he 
wishes them to be regarded as suggestions rather than 
as dogma. He cannot, there or anywhere else, expect 
every reader to agree with the judgments ho expresses. 
Indeed, they would be less than judgments if everybody 
did. 
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The prefatory remarks to each of the nine parts into 
which the book is divided are not intended as summaries 
or paraphrases of these parts, but seek to present a broader 
perspective than is possible in the detailed chapter by 
chapter exposition. They also aim to explain the group- 
ing of constitutions adopted, and to define and justify the 
use of certain descriptive words and terms which the 
writer has used for labels where he found nothing to 
satisfy him in what he knew of the accepted nomenclature 
of political science. 

J. A. H. 

Kemebton 

Tbwkesbdby 

Glouoestebshibe 
January 1 , 1930 . 




CONTENTS 




PAGE 

Pbeface . 

CHAPTER I 

V 

.Tntboductoby . 

PART I 

1 


. EBVOLUTIONARY CONSTITUTIONS — 

THE SPONTANEOUS STATE 

CHAPTER II 

Thk United States oe Amekica and the Fedebae 

Constitution . . . . . .13 

CHAPTER III 

The First French Republic and its Satellites . 30 

CHAPTER IV 

The Inspiration op France and America . . 42 

PART II 

BONAPARTIST CONSTITUTIONS — 

THE PREFABRICATED STATE 

CHAPTER V 

The Constitutional Absolutism op the Year VIII . 61 

CHAPTER VI 

The Napoleonic Sphere op Inpluencb . . .67 

CHAPTER VII 

Postscript to Bonapartism — The Napoleonic Idea . 84 


DC 



xii Contents 

CHAPTER XXIV pagis 

The Reincarnation of Existing States in New^ Con- 
stitutional Form ...... 346 

CHAPTER XXV 

The Becoming of “ Nations Yet To Be ” . . 366 

PART IX 

AFFIRMATIVE CONSTITUTIONS — 

THE CATEGORICAL STATE 

CHAPTER XXVI 

The Russian Alternative — Soviet as Nucleus . 393 

C.HAPTER XXVII 

The Italian Alternative — Faucks as Nucleus. . -414 
CHAPTER XXVIII 

The American Way — State-Planning Ad Hoc . . 452 

Bibliograi’hy ....... 467 

Alphabetical List of Authors Directly Quoted . 627 


Index 


529 



CHAPTER I 


INTRODUCTORY 

It is a striking commentary upon the political genius of 
the Greeks that, while all other great civilizations prior 
to modern times have almost invariably relied for their 
government on some form or other of autocracy, enough 
variation existed among the governments of Ancient 
Greece for Aristotle, after a study of one , 

hundred and fifty-eight different constitu- oiAssiricA- 
tions, to draw up his famous six-fold 
classification of three good forms and three 
bad. It is a tribute both to this genius and to the 
peculiar genius of Aristotle himself as a political scientist, 
that his classification remained entirely adequate at least 
up to the middle of the eighteenth century, and that it 
continues to have considerable validity even today. 

It is true that Machiavelli, that incomparable observer 
of reality, gave a twist to Aristotle’s definition by insisting 
that sometimes, in order to be good, a government must 
also be bad, but his idea of the good was scarcely Platonic 
and his understanding of evil was acquired from sources 
not accessible to Aristotle. Only during the last hundred 
and fifty years has the classification of states and forms 
of government needed to be thrown back into the melting- 
pot, along with most of the states and governments of 
the world themselves, yet even from this melting-pot the 
solid core of Aristotle’s conclusions emerged undefiled. 
His classification has to be elaborated to cover aU the 
permutations and combinations of government today, but 
it does not have to be set aside. 

By the middle of the eighteenth century the prestige 
of that New Monarchy whose dazzling activities had per- 

1 



2 Introductory 

suaded peoples to give up their birthright of mediaeval 
universalism for a mass of pageantry, was wearing ex- 
tremely thin. Even before the end of the sixteenth 
century, cracks had appeared. The British Interregnum, 
following a half century after the rise of the United 
Netherlands, created a gaping hole which no Restoration 
at home nor qrand monarque abroad could 

THE AHCIEN ^ ^ ^ 

REGIME AND invisibly mend. The eighteenth century 
MONTESQUIEU began with the ancien rdgime (that this New 
Monarchy had by then become) already on the defensive, 
and, in places at least, pathetically willing to make con- 
cessions in the sphere of government that would restore 
its popularity while saving its face. Two alternatives in 
constitutional development were in the air. Liberalizing 
an oligarchy was the process advocated in Britain, whereas 
enlightening a despotism was the continental tendency. 
Following the impact of Montesquieu (whose Bsprit ties 
Lois appeared in 1748) it began to be realized that one 
land’s meat might well be another land’s poison, and that 
while certain individual constitutions might seem par- 
ticularly admirable, no one type of ideal state could suit 
all conditions of people and all environments. This theory 
of relativity in government, which added considerations of 
space and time to those of quality and quantity, was the 
first major advance in the method of studying and assess- 
ing constitutions since Aristotle. 

Concurrent with this new method of regarding con- 
stitutions came a new method of devising them. First 
appearing fitfully in the seventeenth century, but be- 
coming epidemic toward the end of the eighteenth, the 
written constitution emerged. Before this 
ooNSTiTtmoN fundamental constitutional 

system of a country or state might have 
secured documentary crystallization, but a great deal 
more would not. A country’s constitutional history, 
stretching back for many centuries, would be punctuated 
with documents of constitutional significance, but no one 
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of them would in itself be a constitution, and the extent 
to which any of them had fundamental validity varied 
considerably. At one extreme they were scraps of parch- 
ment dependent from day to day upon a king’s pleasure ^ 
at the other they could be everlasting compacts between 
the citizens of free communities, and accepted as such 
by their posterity. Between the two came a welter of 
charters, statutes, bulls, treaty clauses, political testa- 
ments, pragmatic sanctions, manifestoes and mere under- 
takings, that had managed to stick like burrs to the body 
politic on its way down the ages. From the amorphous 
heterogeneity of some of these venerable ragbags it was 
almost a relief to have the situation simplified by the 
seventeenth-century despot who could point to himself 
and pronounce '' L’etat, c’est Moi ”, but it was a much 
more satisfying remedy to be able to point to one not-too- 
bulky document and to exclaim L’etat, c’est 1^ The 
vogue of the written constitution may have brought all 
sorts of troubles in its train, but it also brought claifity 
and precision to forms of government to an extent not 
previously attained. 

A fresh method of approach toward the meaning of 
political institutions and a new technique for defining and 
codifying them, greatly facilitated the sweeping changes in 
governmental forms that occurred in so many countries 
from the last quarter of the eighteenth century onward. 
After centuries of virtual stagnation, country after country 
revised, refurbished or rejected its tradi- sweeping 
tional constitution. The thirty years from oonstittj- 
1776 to 1806 saw important changes in the changes, 
government of the British colonies in North 1776-1806 
America (both in the thirteen colonies which in this period 
became independent, and in Canada), of British India 
(where the special position of the great East India Com- 
pany was investigated and re-defined), of Sweden, of 
France (as well as all those neighbouring countries that 
fell into the sphere of influence of the French republic 
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and of the empire that succeeded it in 1804) and of 
Ireland (who both regained and once more lost her 
legislative independence during this period). The Haps- 
burg dominions remained impervious to change, despite 
the aufgeUarte stimulus of Joseph II; England resisted 
all attempts to jerk the clock either back or forward in 
the governmental field, and time ticked away with its 
traditional phlegm despite both George III and Tom Paine ; 
Spain and Prussia continued to rest upon faded political 
laurels, though on the eve of great changes ; Russia 
passed from Catherine through Paul to Alexander still 
convinced that governmental reorganization, though 
good for other countries, was not an article for import ; 
the Balkans still slumbered under the unregenefato 
domination of the Sublime Porte. By contrast with these 
changes and counter-changes, two archaic survivals of 
names that had once meant much both in politics and 
in government, disappeared from the stage during this 
period. In 1798 the Venetian Republic, whose oligarchy, 
in its latter days at least, deserved few of the tears that 
were shed at its passing, and in 1806 the Holy Roman 
Empire, at whose passing no tears at all were shed, wore 
swept into discard before the hand of constitutional 
revision could touch them, but the crowned republic (or 
elected monarchy) of Poland produced, in the throes of 
partition, a new model written constitution as her pen- 
ultimate gesture. 

The conditions which opened the floodgates of con- 
stitutional change during the last quarter of the eighteenth 
century, and which have continued to open and close 
them at irregular intervals during the last hundred and 
fifty years, varied widely from generation to generation 
and are not safe subjects for generalization. Nor 
AGBNciBs 9’re those which have produced the more 

or OHANGB continuous but less impressive trickle of 

piecemeal amendment and gradual replacement in those 
countries which succeeded in avoiding complete remodel- 
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ling. Motivating forces have been many, but perhaps 
two tluit may be singled out, not only for their significance, 
but also because it is easy to overlook them when prob- 
lems are approached from the institutional angle, are 
economic pressure and considerations of foreign policy* 
often acting together or upon each other. The impact of 
Locke and the contractualists, of Rousseau and the idea 
of the general will, of Bentham and the principle of utility, 
of Flegel and Owen and Marx, must not be forgotten and 
is not likely to be, but it must also be remembered that 
constitutional uplieaval in France at the end of the 
eighteenth century followed political alliance with rebels 
against royal tyranny and oligarchic privilege, in which 
caiwo h^ranco’s financial exhaustion was completed and the 
resistance of her rulers to radical demands for changes 
dcudsively lowered, and that the even more complete up- 
heaval in Jiussia early in the twentieth century followed 
the conclusion of a political emtente with two great de- 
mocrracics and the complete economic prostration caused 
by two yc^ars of devastating but indevisive warfare as a 
nuvmbcvr of this entente. An autocracy or an oligarchy that 
cliooscB politi(5al alliance witli a country or countries 
possessing democratic forms or tendencies in government, 
appears to stand in great danger of constitutional upheaval, 
for the alliance is a tacit admission that 
democracies can be strong and are diplo- i>oltc.y and 
inatically acceptable as equals. Of course, 
where a small liberal or democratic state has 
to accept political alliance with a great power of autocratic 
governmental tendencieB (or refuses such an alliance when 
proferrod) its own free institutions stand in danger, but 
this typo of situation rarely arises, and when allies are 
approximately equal in power and prestige the prevailing 
drift is toward and not away from liberty and demo- 
cratization. Successful war, too, tends to carry elements 
of the political institutions of the victor states even into 
the unamiexed and unoccupied territories of the losers, 

B 



6 Introductory 

and into suitably impressed neutral countries as well. The 
classic example of this is, of course, the spread of the 
constitutional ideas and devices of revolutionary France, 
but the influence of the political institutions of the victori- 
ous democracies of the war of 1914-18 upon constitutional 
changes throughout the world (but particularly in the 
defeated countries and among the peoples liberated by 
their break-up) was equally striking. The contemporary 
phenomena of the spread without the aid of alliance or 
war of authoritarian institutions of fascist tendencies, and 
of the failure of soviet tendencies to spread except xnost 
spasmodically, are less easily explained along such lines. 
Earlier cases of the effect of the spontaneous emulation of 
a country’s form of government by impressionable tho^igh 
remote peoples, in the hope of matching its achievements, 
are many, from the copying of salient features of tlie 
United States constitution throughout Latin America to 
the adoption by Japan in 1889 of a western constitution 
closely modelled upon that of Prussia, following the 
dazzling successes of that country in the sixties and 
seventies in both the national and the international sphere, 
while the black-balling of a constitutional system such as 
Soviet Russia’s has suffered, finds parallel in the universal 
aloofness that was exhibited for half a century toward the 
example of the French Jacobin constitution of 1793. 

An interesting recent change has been the formal 
democratization of the constitution of the Union of Soviet 
Socialist Republics, closely following a diplomatic alliance 
with democratic France, while Czechoslovakia remained 
ooNSTiTtT- ^ democracy in the face of the heaviest 

TioxAL pressure and amid a sea of authoritarian and 

TACKING semi-authoritarian states partly under the 
stimulus of her alliance with France and of the goodwill 
that she believed Britain extended toward her principally 
because she was a democratic state. Most strildng of all is 
the constitutional tacking that has been indulged in by 
the Polish ship of state since Poland again became an 
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independent nation. Reborn into a world about to be 
made safe for democracy under the fourteen-pointed star, 
she carried’ the Wilsonian birthmark in the shape of her 
'' little constitution ’’ of 1919, and even the rugged 
Pilsudski consented to beat the sword of his dictatorship 
into a share in the government of a neatly balanced 
democratic state ; by 1921, when she adopted a full- 
length constitution, she was already within the French 
political orbit (she had concluded an alliance with France 
and a French military mission had lent unction to '' the 
miracle of the Vistula ”) and this constitution was in 
spirit, and in many places to the letter, a faithful copy of 
that of the Third French Republic ; then came an in- 
tensification of her anti-Russian phobia and a rapproche- 
ment with Germany, leading to a movement for ''strong 
government ’’ that brought Pilsudski again into the lime- 
light with the coup d'dtat of 1926, and the constitution 
was amended to increase the powers of the executive and 
decrease those of the legislature ; next followed Italian 
economic and ideological penetration in Poland, and a 
" Non-Partizan Bloc for co-operation with the Govern- 
ment ’’ appeared as an alternative to unrestricted party 
strife, while after 1930 the no-party state (a variation on 
Italy’s one-party state) was advocated as the only solu- 
tion to Poland’s difficulties ; the pressure of a new regime 
in Germany had not been felt for long before Poland’s 
constitution of 1935 was published, with its semi-dicta- 
torial head of the state and its emasculated legislature ; a 
new isolationism imposed by the necessities of the inter- 
national situation has since then kept Poland aiming at a 
middle constitutional way between fascism and democracy, 
without any decisive trend in either direction, but such 
is the sensitiveness of her political institutions to the 
exigencies of foreign policy, that it may well be events out- 
side rather than inside Poland which will tip the balance, 
unless she succeeds in prolonging indefinitely heir tight-rope 
walk, as did the old Poland for so long between monarchy 
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SUSCEPTI- 
BILITY TO 
OUTSIDE 
INPLUENCES 


and republicanism, and even between law and anarchy. 

Countries of great and varied natural resources and 
relatively remote geographically from other great powers, 
tend to be least susceptible to considerations 
of foreign policy and of economic urgency in 
their constitutional development. The best 
example of such a country in the contem- 
porary world is of course the United States of America, 
but the Union of Soviet Socialist Republics is potentially 
in a similar position and the British Dominions of Australia 
and New Zealand possess at least features of the same 
impermeability. It is entirely absent from the crowded 
states of Europe and of South America, nor can auy part 
of Africa, or of Asia apart from the Soviet Union, be staid, 
after recent events, to possess any degree of immunity 
from such gusts from without. Only a very completes 
self-sufficiency (which, under the name of autarchy, 
certain countries of considerable economic and strategic! 
vulnerability have recently been attempting to achiev<!) 
or a very complete self-satisfaction (which one or two 
peoples seem to possess by nature and which certain 
other peoples have latterly bad instilled into tlu^m by 
every art known to the publicist and the propagandist) 
would seem to provide the hope of such immunity to the 
great majority of the countries of the world today. .In- 
deed, whatever may happen in books, in the great world 
politics and economics cannot be kept out of government, 
nor should they be. Forms of government distilled from 
unadulterated political theories have either to be laid up 
in heaven or find themselves laid out on earth. Countries 
which scorn to borrow political ideas and devices that have 
ooN-sTiTu- already been tried elsewhere, stand in danger 
TioNs : of institutional atrophy, just as those which 

AND adopt them slavishly tend to suffer from 

INDIGENOUS institutional indigestion. The free exchange 
of information concerning governmental forms and ex- 
periments that the modern world provides through the 
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printing press and its new and formidable visual and vocal 
allies, makes impossible the development in isolation of 
any governmental system, such as was general in the 
ancient world, not unusual in mediaeval times and not 
unknown in the early modern era. It is no good declaring 
that your institutional ideology is not a commodity for 
export, or that other peoples’ may not be imported. 
These things have a habit of getting around. Whether 
this tendency toward derivation (which, from various 
motives, has been a characteristic of modern constitutions 
ever since the American colonists drew arresting and un- 
orthodox conclusions from British institutions as they 
saw them and re-exported these conclusions all over the 
world) has produced more satisfactory and appropriate 
forms of government than those developed from their own 
resources by, for instance, the Chinese, the Japanese, the 
Aztecs and the English before the sixteenth century a.d., 
must remain a matter for argument and for the examina- 
tion of individual cases. It is not in itself a criticism of 
Germany’s Third Reich that it owes nothing to the Holy 
Homan Empire but much to Signor Mussolini’s, or of the 
'' Third Greek Civilization ” of General Metaxas that it is 
a far and unheeded cry from the Athens of Pericles. If the 
governing principles of fascism jump the Alps and eventu- 
ally seep through to the Piraeus, they are not damned by 
that fact in itself. The Third Greek Civilization, or any 
other, can hold up its head if it is third-hand but not if 
it is third-rate, which brings the wheel full circle back 
to Aristotle, who may be said to have 
uttered the last as well as the first word on 
the subject : The best government must 
necessarily be that which is administered by the best 
men”. When for purposes of study and classification 
institutions are isolated and analysed, and dealt with 
apart from their human administrators, this sobering fact 
has always to be remembered, that they have neither a 
beginning nor an end in themselves. 
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Revolutionary Constitutions — The Spontaneous State 


It is more than significant that the first comprehensive writtm 
constitutions of the modern world were all followed ininiedialely 
by, or followed immediately after the rejeotmi of inonarchical 
institutions. They were all the children of rewlution, and the 
neiv state organizations erected by the successful revolulionarks 
were all spontaneously republican in form. A few years before 
1649 a republic um undreamM of in Englmid, as it urn as late 
as 1191 in France and 1774 in America. Yet the Agreement of 
the People, the first attempt at a written constitution in the modem 
sense {the Instrument of Govemm,ent a few years later, was a 
much more elaborate attempt) is republican in form, as a>re the 
eleven state constitutions drawn up hi the revolted America.n 
colonies of Great Britain after the Declaration of Independence 
{Rhode Island and Connecticut made do with a/rmmding their 
colonial charters), and as are the French cmistUutions of 1793 
and 1795, though the first French revohdmumj cmistdhiUon {that 
of 1791) contented itself with putting monarchy in chains. 

This first geiieral constitutional era of the modern world, the 
last quarter of the eighteenth cenkmj {for previously cmisUtnitional 
endeavour and achievement had been sporadic and isolated), may 
thus be characterized as one of the spontaneous growth of re-^ 
publican institutions — republics one indivisible as in the 
unified British Isles of the Instrument of Oovernmmt and in the 
France of the Year III ; republics various and {eventually) 
federated, as in the United States of the Articles of Confederation 
and the Federal Constitution. 

Their republicanism {with one or two striking exceptions) if 
not their spontaneity, were reflected in other constitutions devised 
in Europe and America during or just after 'this era. 


12 



CHAPTER II 


THE UNITED STATES OP AMERICA AND THE 
FEDERAL CONSTITUTION 

Had the Federal constitution of the United States 
emerged still-born from the labours of the Philadelphia 
Convention of 1787 ; had the eloquence of Hamilton, 
Madison and Jay in The Federalist fallen upon less 
sympathetic ears ; had Mr. C. A. Beard’s “ determined 
minority ” been less pertinacious, less skilful, or less 
lucky, and ratification been refused by the 
separate states, this constitution would, value oe 
nevertheless, deserve the careful attention united states 
of students of government as the first 
written and comprehensive constitution of modern times 
devised to operate in a national sphere, framed by a 
nationally representative constitutional convention, de- 
fining the structure of a popular as well as of a federal 
government, and capable of operating throughout a large 
and (by the standards of those days) reasonably well 
populated territory. It would occupy a place in history 
and in the commentaries alongside the Instrument of 
Government and the Frankfurt constitution of 1849. 
Though equally unsuccessful for immediate purposes it 
might ultimately have proved equally seminal. 

But as a constitution which was adopted and almost 
immediately put into operation, and which has remained 
in operation virtually unchanged as to 
text not only throughout the territory for uneivalled 
'svhich it was designed (with one short break), 
but extended to a territory many times greater in size 
and population, for a hundred and fifty years, it acquires 
a significance almost unrivalled among constitutional 

13 
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documents. Whether such longevity be regarded as a 
virtue or as a vice in a constitution, it at least invests 
the American constitution with tlie glamour of being 
one of the first (perhaps also one of the last) wonders of 
our present civilization. While France, the prodigal, ran 
through twelve distinct fundamental constitutions be- 
fore finding unexpected durability in the three-pie(e 
reach-me-down of 1875, the United States of America 
continued to cut an ever-increasing figure in the world in 
the constitutional garb of 1787, patched hero and there, 
shiny in places, but holding together remarkably well for 
an eighteenth-century creation amid the styles and stresses 
of the twentieth century. 

This first of modern national constitutions to sot out 
comprehensively the structure of governmont in one 
document did not spring fully framed from the American 
Revolution like Athene from the brow of Zeus. Just 
as the Stamp Act is no adequate stai'ting-point for the 
EVOLV 33 D revolution itself, tlie constitution was 

evolved from the experience of the Anglo- 

BXPBRIENCE o i • . , . , ” 

Saxon people m two hemispheres and 
through several centuries, an experience enriched from 
time to time by wider contacts and by profound comment- 
aries from within and from without. 


The very need for an effective national government 
operating throughout all the thirteen “ United ” States 
was by no means universally felt, and the splendid initial 
enthusiasm that found voice in the Declaration of Inde- 
pendence rapidly deteriorated into the cautious particu- 
larism that brought forth the mouse of the Articles of 
THE Confederation a year later, and the even 

ARTICLES OF moro grudglug spirit that delayed their 

OONFEDERA. comiug iuto operation for another four 

years. When at last, in 1781, Maryland 
ratified the Articles and they became effective, surviving 
enthusiasts might cry, “This day we are become a 
Nation ”, but this was very far from being true. 
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The Articles sought to replace the authority of Great 
Britain by some general form of government for the 
thirteen states that would offend none of them. They 
set up what was admittedly not a national government, but 
only a league of friendship, and declared (article two), 
'' Each state retains its sovereignty, freedom and inde- 
pendence, and every power, jurisdiction and right which 
is not, by this Confederation, expressly delegated to the 
United States in Congress assembled The powers 
delegated were so meagre that Washington promptly 
pointed out ; Without a controlling power in Congress it 
will be impossible to carry on the war ”, while Alexander 
Hamilton urged, “ We ought, without delay, to enlarge 
the powers of Congress The states, large and small, 
were equally represented in Congress, but there was no 
effective executive organization, no president, no national 
courts and no military or financial power. Congress could 
only recommend legislation to the states, and could only 
requisition monies and armed forces. The states were 
quite at liberty to ignore its recommendations and dis- 
regard its requisitions. 

This weakness was made more and more evident every 
day in the period of depression that followed the peace of 
1783. Congress proved entirely inadequate to deal with 
the many post-war problems that assumed national pro- 
portions. '' What a triumph for the advocates of Despot- 
ism to find that we are incapable of governing ourselves ”, 
cried Washington, and he described the Confederation in 
1784 as A half-starved, limping government, always 
upon crutches, and tottering at every step 

Such a state of chaos could not but arouse a growing 
agitation for more effective government. Concerning the 
nature of such a government there were 
differences, but there was at least a consensus eepeotive 
of opinion in favour of a government that 
would be able to force Britain and Spain to 
fulfil their treaty obligations, and to fix with authority the 
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disputed state boundaries, while beyond this general desire 
there was that of the various interests in the states to 
wliich the Articles were directly adverse, and it was those 
interests that drove matters to a head. A trade conven- 
tion between Virginia and Maryland had met at Alex- 
andria in 1785, and out of this grew the Annapolis Conven- 
tion of 1786, to which all the states were invited to discuss 
common commercial interests, and to which five actually 
sent delegates. In this convention it was proposed that 
Congress should call a general convention to revise and 
make more effective the Articles of Confederation. To 
this Congress agreed, and twelve of the thirteen states 
appointed delegates to meet in convention at Pliiladelphia 
in 1787. 


PHILADELPHIA 

CONVENTION 

OF 1787 


Unable to amend the Articles by legal means through 
the ineffective government set up by tliem, tlic c! I asses 
and interests in the thirteen states most 
adversely affected by their inadequacies 
thus tried first to supplement them by means 
of trade conventions, and then sot about sweeping them 
aside entirely in a general convention assembled for tlio 
ostensible purpose of considering their revision. Thus by 
circuitous means did the United States come seven years 
later to adopt the suggestion put forward by Tom Paine 
in his Crisis Extraordinary : “ Let a continental conference 
be held to frame a continental charter, drawing the lino of 
business and jurisdiction between members of Congress 
and members of Assembly, always remembering that our 
strength and happiness are continental, not provincial. . . . 
We have every opportunity and every encouragement to 
form the noblest, purist Constitution on the faefe of the 
earth ”. 

Directly the convention opened it was perceived that 
DIVISIONS nothing approaching unanimity could bo 
IN THB reached without a bitter struggle amoim the 

CONVENTION ■ r j.- mr . , 

various factions. There were three funda- 
mental divisions : the large states against the small 
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states ; the eastern regions against the western territories ; 
the southern states against the northern states. The last 
of these divisions was thought little of at the time and 
was easily eliminated by a compromise, though Madison 
warned the convention that “ The great danger to our 
general government is the great Southern and Northern 
interests of the continent being opposed to each other 

At the outset several plans were brought forward 
by the various interests. There was the Virginia plan, 
advanced by the larger states and aiming at a consoli- 
dated union ; this was given to a committee to discuss. 
Then came the New Jersey plan aiming at a strictly 
federal union with full protection of states’ 
rights, as advocated by- the smaller states ; plans 
this plan was defeated by a substantial 
majority of votes. Individual plans were also put forward 
by Charles Pinckney and Alexander Hamilton, the latter 
being modelled upon what Hamilton considered to be the 
best feature of the British constitution. Pinckney’s plan 
was shelved and Hamilton’s proved distasteful to the 
convention. “ The gentleman from New York has been 
praised by everybody. He has been supported by none ”, 
remarked Johnson of Connecticut. 

Finally, after a series of important compromises had 
been agreed to, the result of the convention’s deliberations 
was turned over to a drafting committee, 

The various documents made use of in com- deab-xing 
mittee included the Articles of Confederation 
themselves, the amended and mutilated . Virginia Plan 
(representing the views of the convention), the New 
Jersey and Pinckney plans (intact, but without any re- 
commendation from the convention) and the various state 
constitutions. The draft returned to the body of the con- 
vention was, after fresh amendment, adopted on Sep- 
tember 17, 1787. 

The constitution in its final form was divided into seven 
articles, each sub-divided into sections. The first article 
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deals with the federal legislature and the restrictions 
placed on the states ; the second with the election of the 
head of the executive and with his powers ; the third with 
the judicial power, its range and mode of exercise ; the 
fourth, fifth, sixth and seventh with miscellaneous matters, 
including means of amending the constitution and condi- 
tions for its ratification by the several states. 

The fundamental origins of this document are undoubt- 
edly to be found in British constitutional history and 
practice ; so much indeed of the British system was 
embodied that a member of the convention protested : 
“ We are always following the British constitution, even 
when the reason for it does not apply 
BBiTisH Though it is not impossible that somotning 

CONSTITUTION liavc 1)0611 boiTOwod without acknow- 

ledgment from past experiments in England, notably the 
Instrument of Government of 1053 (a rigid written con- 
stitution, a supreme law of the land partly inspired by the 
ideas of Harrington), by far the greater part of the debt 
is to the actual working constitution of Britain as the 
Americans saw and understood it in 1787 or had experi- 
enced its operation in their own lives. 

The sources of their knowledge of the British con- 
stitution are important : they saw it through the eyes of 
Locke, who envisaged government as a contract having as 
its fundamental aim the preservation of property, and 
described the British constitution of the Revolution 
Settlement as such a contract ; they saw it through the 
eyes of Blackstone, who described it from a strictly legal- 
istic aspect, and who, in explaining its theory, did not take 
into account its more recent development in practice ; 
they saw it through the eyes of Montesquieu, who found 
in the separation of powers which he imagined to bo the 
chief characteristic of the constitution, the basis of British 
freedom and good government. Also, they had gained 
experience of the British constitution in their dealings 
with Britain since the revolution as well as under British 
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colonial administration, and in the latter they had seen 
an uncontrolled executive exercising a veto, aided by 
officials whb were not responsible to the legislature. The 
particular slant from which they viewed the British con- 
stitution conditioned their adaptation of it to meet their 
needs, and moulded their application of the notions they 
had acquired from the law and institutions of the British 
monarchy to the novel circumstances of their new republic. 

The state constitutions framed after the Declaration 
of Independence, and themselves substantially modelled 
after the old colonial charters, were, nevertheless, the im- 
mediate sources of the federal constitution of 1787. Many 
of its clauses were consciously copied from to 
them, often word for word, and although colonial 

’ 1 . . CHARTEBS AND 

most of the ideas behind these constitutions state con- 
go back much further than 1776, the ex- 
perience of the independent state governments had given 
these additional force and validity, or, alternatively, had 
underlined their inadequacy. 

The bicameral system had been adopted by all but two 
of the states, and the names Senate and House of Eepre- 
sentatives were in general use. It is therefore less remark- 
able that these appeared in the federal constitution than 
that its supporters were at such pains to justify bicameral- 
ism. Such an institution as the Senate may be some- 
times necessary as a defence to the people against their 
own temporary errors and delusions ”, wrote Hamilton in 
The Federalist, Jefferson, returning from France after the 
adoption of the constitution, protested to Washington 
over breakfast against the existence of two houses in the 
federal legislature. Washington is said to have met his 
protest with the question, “ Why do you pour that coffee 
into your saucer?” ‘‘To cool it”, replied Jefferson. 
“ Even so ”, commented Washington, “ we pour legisla- 
tion into the senatorial saucer to cool it.” A footnote for 
the social as well as for the constitutional historiair. 

The principle of having different bases of representation 
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for the two houses was, as a compromise, taken from the 
constitution of Connecticut (one of the two continued 
colonial charters) after the states represented* in the con- 
vention had been equally divided as to w^hethor tlioy 
should adopt the Virginia plan (one house elected directly 
by the people and the other cliosen by members of the 
first from among nominees of the state legislatures) or a, 
single chamber elected by the individual states. Since 
1699 Connecticut had possessed a lower house representing 
the separate townsliips and an upper house elected by the 
people, so it might be thought that a simple adaptation 
of this was the true origin of the system incorporated in 
the federal constitution, but Hamilton, in The Fedemlist, 
was at pains to point out that tlie coniitiae of Ancrient 
Rome — the Oomitia Cenf/uriata and the Comilia Trihula 
— voted on the basis of centuries and citizens respectively, 
yet co-existed for ages ’h 

The oflice of l.^resident of the United States was 
modelled on tlic positions of the various state governoi's, 
and practically all the clauses (‘.oncoming tbo cxccnitivc^ 
headship are copied from state constitutions, while tlu^ 
Vice-PresidenUs functions correspond exactly with those 
of the Lieutenant-Governor of New York State under the 
constitution of 1777. 

The judicial system was largely adapted from those of 
the states, including the principle, previously imported 
from Britain, that federal judges should hold office during 
good behaviour. The remark made in The Federalist 
concerning this section well sums up the general attitude 
of the framers of the federal constitution toward the state 
constitutions : “ Contrary to the supposition of those 
who have represented the plan of the convention in this 
respect as novel and unprecedented, it is but a copy of the 
constitutions of New Hampshire, Massachusetts, Pcnnsyl- 
vania, Delaware, Maryland, Virginia, North Carolina, 
South Carolina and Georgia, and the preference which has 
been given to these models is highly to be commended 
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Even the first ten amendments to the constitution of 
1787 consisted of selections from the bills of rights of the 
several statfe constitutions. The most solid 
original work of the convention has been wobk of the 
judged to be the statement of the powers of 
Congress and the definition of the sphere of the federal 
judiciary, and even here the previous experience of state 
governments had been of assistance. The method of 
electing the President was almost the only feature of the 
constitution entirely without any precedent in the states, 
and although it met with less criticism in the convention 
than many long-tested principles, it was the first thing to 
break down in practice and to require replacement. 

But whatever its debt in detail to the state constitu- 
tions there was little or no slavish copying. The division 
of the legislature into two parts, with different bases of 
representation, is an example of those things which were 
adopted primarily to fill practical needs of the time. The 
fact that such a system had been in force in Connecticut 
and in ancient Pome was of minor account ; it was used 
because it was found to fit in as a compromise between 
the interests of the larger and of the smaller states. 

Masterly drafting made of the federal constitution of 
1787 a document, in the opinion of Lord Bryce, “ superior 
in technique to all subsequent written con- 
stitutions In clear and simple language 
it carries out the stated aims and objects of 
its framers. The preamble having affirmed the potency 
and coherence of the new American nation, the body of 
the constitution confines itself almost entirely to defining 
the scope and settling the shape of government it is setting 
up. Its task (according to a pronouncement of Marshalks 
Supreme Court in 1816) had been simply “ to establish 
three great departments of government, the legislative, 
the executive and the judicial departments. The first was 
to pass laws, the second to approve and execute, and the 
third to expound and enforce them.” It does not attempt 

0 



22 


Revolutionary Constitutions 


PHIMAHY 
OBJECTS OF 
FBAMEBS 


to catalogue the rights of man and it puts forward no 
fundamental claim to be self-evident. 

The text concentrates upon achieving the four primary 
avowed objects of its framers with a minimum of 
verbiage. Vigour and efficiency of govern- 
ment were secured by means of the strong 
executive of Article II, and the independence 
of each of the three departments by means of the separa- 
tion of powers and system of checks and balances elabor- 
ated in Articles I and III ; dependence of the government 
upon the will of the people was provided for by making all 
executive authority elective and by arranging for frequent 
elections ; the safeguarding of the liberty of the individual 
citizen was made doubly sure in the first ten amendments, 
the promise of which alone made ratification certaiti, 
although the statement of rights made in tliese amend- 
ments was not considered necessary by the convention, 
Hamilton asserting that the preamble constituted a 
sufficient bill of rights. 

The federal nature of the government that is being set 
up is made clear. The existence of the separate states is 
plainly presupposed ; in fact it was assorted 
at the time that, under the constitution ‘'‘if 
the governments of the separate states were 
abolished . . . the general government would be com- 
pelled to reinstate them in their proper jurisdiction”, 
and Chief Justice Marshall later declared: “No political 
dreamer was ever wild enotigh to think of breaking down 
the lines which separate the states, and of compounding 
the American people into one common mass 

Nevertheless, its framers did not regard the constitu- 
tion as merely a treaty or compact between the separate 
states, the latter retaining all their sovereignty. Quite 
apart from the variously interpreted preamble, Article VI 
of the constitution declares it to be the supremo law of the 
land. This is of vast importance, and the strength of the 
document lies mainly in this declaration, coupled with the 


A TBULY 
FEDEBAL 
SYSTEM 
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giving to the federal authority (Article I, section 8) not 
only the right to raise taxes, pay debts and provide 
defences, but to '' make all laws necessary and proper to 
this end A form of wording is thus used which makes 
the power granted capable of being very widely inter- 
preted. Added strength comes from the coercive power, 
the direct authority given to the federal government over 
the citizens of the several states. Nothing thought 
Bryce, '' has done more to give cohesion to the American 
federal system.” 

Though by 1827 John Marshall had begun ''to fear 
that our Constitution is not doomed to be so long lived as 
its real friends have hoped ”, there were 
many in 1787 who were pessimistic about imperman- 
the permanence of the work of the conven- 
tion. Even Hamilton admitted, " I know 
nothing to exempt this part of the globe from the calam- 
ities that have befallen other parts of it ”, and Gorham, 
asked " can it be supposed that this vast country, includ- 
ing the Western territory, will, 150 years hence, remain 
one nation ? ” That this " horse-and-buggy ” constitution 
still remained in force for the whole nation a hundred and 
fifty years after the convention of 1787, is perhaps due as 
much as anything to the fact that the constitution was 
drawn up as "a layman’s document, not a lawyer’s docu- 
ment ”. Though it is dangerously lacking in precision in 
places, the fact that it confines itself on the whole to 
laying down general rules has allowed it to be moulded 
(admittedly with a time-lag and often most reluctantly) 
to meet the new needs of the nineteenth and twentieth 
centuries. The federal constitution survives today bent 
and not unbattered, but if it had been given the complete 
and detailed rigidity of some written constitutions it 
would assuredly have broken on the wheel of time, per- 
haps even before the Civil War. 

But the constitution was, as are all human institutions, 
the child of its age, The fetish of the separation of powers 
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was at its height when it was drawn up ; Northerners 
as well as Southerners found it possible to recognize and 
CONSTITUTION P^^^vide for the existence of slavery in many 
THE CHILD OF of tlio states ; it was not thought neces- 
iTs AGE indeed the convention might have 

found this too much for it to accept) expressly to deny 
the right of secession ; industrial development was 
slight ; inter-state commerce was a mere trickle ; nation- 
wide railways, road systems and air transport were un- 
dreamed of ; the population of the whole country was 
less than half that of New York City alone today. Dcfocits 
and deficiencies from a present-day point of view must 
inevitably be found in the document. Though its framing 
and adoption did certain things that had never been ftiliy 
achieved before in tlie sphere of government, like applying 
a democratic form of government to a large territory 
(previous democracies having all been small botli in area 
and population) and showing that federalism was pracstir^- 
able in a large state (all precedents again being small 
states and their federalism rarely complete), tlu^ (conven- 
tion’s clairvoyant gifts were practical rather tlian 0 (c(iult. 
Therefore, though today the constitution of the United 
kStates is the oldest and probably cvexi now the most 
successful written constitution in the world, it is also to a 
certain extent but a venerable fossil of the ideas and 
horizons of a distant age. How could it be otherwise ? 
It was created for a mere hundred thousand square miles 
of inhabited territory ; it now has to serve two million 
square miles, three-quarters of it thickly populated. It 
was devised for a population of under four millionB, five- 
sixths of which lived in rural areas or small towns, while 
now there are over one hundred and thirty millions, over 
one-third in towns of more than 25,000 inhabitants. The 
population of the United States was then predominantly 
of British stock ; today this is by no means the case, while 
over ten million are of African descent. It was then a 
country of people living mainly by agriculture, fishing 
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and small trading, with few people excessively poor and 
very few excessively rich ; today more than half the 
population lives from manufacturing, mining, commerce 
and transportation, while every degree and extreme of 
poverty and riches are to be found in the United States. 

The fact that social and economic conditions, and 
hence political needs, have tended to change with great 
rapidity in the United States ever since 1787, has made it 
necessary to explore every means of modify- 
ing and re-interpreting the federal constitu- 
tion, a document deliberately framed to 
resist alteration except by a most elaborate and tedious 
process. The framers of the American constitution aimed 
to set up a government of laws and not of men ”, but it 
has been the experience of the United States, as of other 
countries, that those who carry on a government can and 
do remould its constitution nearer to their hearts’ desire. 
However rigid it may be, however few the formal changes 
appearing upon its face, in its working it gradually begins 
to reflect the likeness of a new conception of things. From 
Washington to Jefferson, from Madison to Jackson, from 
Van Buren to Lincoln, from Grant to Wilson, from 
Roosevelt to Roosevelt, the government of the United 
States under the constitution undergoes great changes, 
yet its face is barely changed at all. The Federalist, De la 
ddmocratie en Am&ique, The American Commonwealth and 
The American Political System describe in many respects, 
four different constitutions of the United States, yet the 
document was fundamentally the same in 1787, in 1835, 
in 1889 and in 1933. 

Of the three main agencies of change (by amendment, 
by interpretation and by the growth of con- 
ventions) only the first has left its mark upon c^ANGE^f 
the document itself, yet only by the use of 
all three of these planks has the chasm of rigidity been 
bridged. 

The most obvious but also the most diJEficult has been 
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the official method of amendment. This method is slow 
and uncertain ; between 1787 and 1937 only twenty- 
one amendments were adopted, and the first ten of these 
came en masse two years after the constitu- 

CONSTITU- 1 mi l 

TioNAL tion was inaugurated. These ten amcnd- 

AMBNDMENT gavo positivc affirmation to freedom 

of religion, of the press, of speech, of assembly and of 
petition, declared all rights not given to the United States 
by the constitution to remain with the people, and sought 
to protect the citizen against the dangers of judicial 
tyranny. An extension was made to this “ bill of rights ” 
in 1798 by an eleventh amendment which slightly limited 
the scope of the jurisdiction of the Supreme Court. In 
1804 a twelfth amendment, arising directly out of tlie 
confusion of the presidential election of 1800 substituted 
a better method of electing the President and Vi(‘,c- 
President. Anything can be altered which experience 
proves may be better established ” Hamilton had written 
in The Federalist, 

Between 1804 and 1805 the text of the constitution 
remained static, but between 1865 and 1870 throe amend- 
ments were added to register the result of the Civil War 
and to end the possibility of conflict over slavery and 
secession. The thirteenth amendment abolished slavery 
in the United States ; the fourteenth gave the vote to 
freedmen, strengthened the authority of the Supremo 
Court, denied the Calhoun doctrine of state sovereignty 
and excluded the Confederate leaders from office ; the 
fifteenth re-affirmed the fourteenth with regard to the 
enfranchisement of the ex-slaves. 

Then came another thirty -three years of status, 
followed by a fresh crop of amendments, four in seven 
years (1913-20), one of which (as had the twelfth) im- 
proved electoral machinery, while the other three reflected 
the general acceptance of certain principles of public 
finance, social welfare and representative government 
entirely alien to the eighteenth century, but which had 
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gained momentum in the nineteenth. The sixteenth 
amendment (1913) provided for the imposition of a federal 
income tax ; the seventeenth (also in 1913) reformed the 
method of electing Senators by giving the people a direct 
choice and taldng the election away from the state legis- 
latures ; the eighteenth amendment (1920) imposed the 
prohibition of intoxicating liquors for beverage purposes 
throughout the United States ; the nineteenth amend- 
ment (of the same year) gave female suffrage. 

After another decade came two further amendments, 
in 1933. The twentieth introduced a minor electoral 
reform by reducing the time-lag between the election and 
assumption of office of the President, Vice-President, 
Senators and Representatives. The twenty -first ended 
the experiment of prohibition by repealing the eighteenth 
— the only amendment that has as yet been expressly 
reversed by a later one. Many thousands of amendments 
have been mooted and hundreds have actually been pro- 
posed, but only these twenty-one have succeeded in 
leaping the many-barred gate of the amendment clause. 

A second less obvious but equally potent agency of 
change has been interpretation. The significance in the 
constitutional history of the United States 
of such men as Chief Justice Marshall, of intebpbeta- 
such judicial doctrines as that of ‘‘ implied 
powers ” and of such cases as that of Fletcher v. Pech has 
been very considerable, so much so that it has been asserted 
that the constitution of the United States as it actually 
exists today, rests to a very considerable extent on judge- 
made law It is therefore not surprising that the 
personnel and organization of the federal courts (left 
undefined by the constitution) should have so often been 
the subject of political strife in the United States. In 
some countries the symbol of success for a reforming or 
reactionary opposition has been the connivance of the 
army, in others the subsidies of the leading bankers and 
industrialists, in yet others the backing of the rentier class 
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or the established church or the peasants ; but in the 
United States it has tended to be the beneyolence of a 
majority of the Supreme Court, a benevolence that has 
been as fickle as it has been unpredictable, as essential as 
it has been unprocurable except by due process of time. 

The third and least tangible agency of change has been 
usage and the growth of convention. Certain changes 

have taken place in the constitutional 

CUSTOMS ^ 

OF THE practice of the United States that have 

CONSTITUTION incorporatcd in tlio constitu- 

tion in the form of amendments, nor crystallized in tlio 
form of judicial decisions. Thus, although there is no 
word in the constitution, although no judge ha.s laid 
down the doctrine, it is an accepted convention tlnxt no 
President shall serve more than two consecutive terms of 
office. Another convention that is never violated is that 
presidential electors never actually elect the I’rcsidont, 
but merely rubber-stamp the choice of the body of citizens 
who have elected them ; thus indirect election of the 
President is as effectively dead (though still provided for 
in the text of the constitution) as is the indirect election of 
Senators (legally and formally killed by the seventeenth 
amendment). The growth of conventions can thus bo as 
potent with a written and supposedly rigid constitution 
as with the constitution (described as “ unwritten and 
flexible ”) of Great Britain, where the disuse of the royal 
veto, and the growth of the cabinet system crept into 
constitutional practice in the same stealthy way. 

The position of the President as well as his mode of 
election have been changed almost out of recognition 
by custom and convention alone. John Marshall, when 
doubting the permanence of the constitution in 1827, also 
doubted “ whether it will be long practicable peaceably 
to elect a Chief Magistrate possessing the powers which 
the Constitution confers on the President of the United 
States ”. He would have doubted even more the prac- 
ticability of selecting the President from among candidates 
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each of whom had come before the people upon a pro- 
gramme consisting largely of legislative proposals, and 
who would openly remain a party leader when in office 
as chief executive of the nation. This it has been 
declared, '' is perhaps the most significant of all the 
' customs of the constitution ’ that have been wrought 
upon it by the impious hand of political parties.” 

This remarkable document, the constitution of the 
United States, for a true understanding of which in its 
validity today one has to read between all its lines and 
excavate beneath almost every word, liquidated one 
major crisis in the history of the United States by achiev- 
ing ratification, weathered another (which it had itself 
helped to cause) by surviving the Civil War, and is at 
present passing through yet a third with what ultimate 
fortune it is impossible as yet to say. The surmise may 
be hazarded that it will emerge once again in recognizable 
form, for to the extent of its proved resiliency at least, the 
United States may be said to have a good constitution. 
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THE FIRST FRENCH REPUBLIC AND ITS SATELLITES 


France in 1789 was faced with a problem at once more 
simple and more complex than that of America. 8he had 
no need to find a common denominator between thirteen 
independent and self-assertive states — indeed, one of the 
principal troubles of the old French monarchy was over- 
centralization — but on the other hand the American 
states had no comparable ancien rdgime, the undergrowth 
of which needed hacking away belbro new ibundations 
could be laid or old ones repaired. 

The liquidation of this ancim rdgime was the first task 
of the French Revolution. It was accomplished with, a 
LIQUIDATION Hiixturc of legality and violence and along 
OF ANoiKN no very clear-cut lines. Such symbolic 

K3SGIME actions as the Tennis Court Oath of June 20, 
the storming of the Bastille on July 14 and the abolition 
of seignorial rights on August 4, find their counterpart in 
theory in the Declaration of the Rights of Man and of the 
Citizen voted by the French National Assembly on August 
26, 1789. With the formulation of the Declaration the 
honeymoon stage of the revolution was over. In four 
short months the gap which separated France from the 
uTicien regime had widened so rapidly that turning back 
was already impossible ; nor was it desired, and in the 
Declaration the makers of the revolution nailed their 
colours to the mast. For them these four months had 
shown great promise, which had now to be fulfilled by the 
devising of political institutions that would permanently 
safeguard what the sovereign people had boldly proclaimed 
on paper as its own. 

During the two further years that were required for the 

30 
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completion of the constitution of 1791, the principles of 
1789 received many shocks, and emerged twisted into 
strange shapes. But they did emerge in 
recognizable form, and the constitution of oe the 
1791, fundamentally affected as it was by the 
suspension even before it came into force of the limited 
monarchy it had set up, illogical, inadequate and inane as 
it was shown to be in various places by such critics as 
Edmund Burke, impermanent as it proved to be — re- 
maining in force barely twelve months, though it declared 
itself to be unchangeable until the year 1801 — neverthe- 
less was a constitution of the people (if only of the politi- 
cally articulate minority) such as France had never before 
possessed, and such as no other European country 
possessed at that time. It may have been bad for Prance 
and inapplicable elsewhere, but it at least has the signifi- 
cance of the egg (albeit rotten) that starts a riot. And (to 
parody Burke) What a riot ! '' 

Louis XVI, in his opening address to the States- 
General that met on May 5, 1789, after a gap of a century 
and three-quarters, made no reference to a new constitution 
for France (though a majority of the Oahiers of the 
provincial estates had asked for a system of national 
laws incorporating taxation by consent and guarantees of 
property of liberty, and some of them had asked for a great 
deal more), yet the course of the following ten years, ten 
years which surely shook the world as much as any decade 
in history, not only engulfed both Louis himself and the 
ancient French monarchy, but produced in 
France four complete and separate written bevoltttion- 
constitutions, only two of which actually 
went into operation, and two periods of 
“ revolutionary government ” involving a concentration 
of authority by law or decree under the stress of internal 
chaos and external war. The deluge to which Louis XV 
is reputed to have referred may well have been a deluge of 
constitutional documents. 
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France, or more particularly Paris, was, during this 
decade between 1789 and 1799, one vast laboratory of 
constitutional experiment and of rival experiments. 
Every imaginable ingredient was compounded, every dis- 
coverable recipe for government from the ancient and the 
modern world considered, and the formulae 
INFLUENCES adoptod wcrc often tried on the country 
without control and bottled for export as 
universal panaceas. Any prevailing tendency or un- 
broken thread is difficult to trace. The alleged influence 
of Eousseau upon the revolution was spasmodic and the 
nature and extent of the incidence of his ideas is hotly 
contested to this day ; to the generation of the revolution 
he had become a cult and his name came easily to the lips, 
so that it may be said of him, xmlike Machiavelli, that his 
strongest advocates were quite likely to be those who had 
never read him. Montesquieu appears to have exerted 
a more stable pressure, for, except in the interludes of 
emergency revolutionary government, the theory of the 
separation of powers is omnipresent, and all four constitu- 
tions, if not always following him to the letter, breathe 
the spirit of the laws. The American example, and par- 
ticularly the state constitutions — '‘to liberty what 
grammar is to language ’’ — gave piecemeal guidance, 
but the new federal constitution (possessing at first not 
even a declaration of rights) was too remote in its applic- 
ability to the immediate needs of France for easy con- 
sumption, while the oracular and revered Jefferson, who 
frequented the salons of the constitutionalists of the 
National Assembly until being called by Washington to a 
higher though less congenial sphere, was not himself in 
1789 the most zealous admirer of those proceedings at 
Philadelphia two years earlier from which he had been 
absent. 

But though the threads of influence rarely run right 
through the decade, and though the tendencies often run 
contrary to each other, the major inspirations of the 
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revolution were nearly all derivative, and it was not 
remarkable for its original political thought. Events 
moved so swiftly that there was rarely time 
for more than improvisation upon existing tendencLs 
themes, brilliant as this improvisation 
sometimes was. The Abb6 Sieyes, public constitution 
maker number one of the revolution, who at the outset 
asked What is the Third Estate ? and stayed for 
many an answer, falls below Burke’s standard of a states- 
man not only in his lack of disposition to preserve but also 
in his lack of ability to improve. His devices were treated 
with respect by the National Assembly he had done so 
much to make what it became, but he was excluded from 
the Legislative Assembly of 1791 along with all other 
members of the earlier assembly by the self-denying 
ordinance introduced by Robespierre, and continued under 
a cloud of impotence during the struggles of the Girondists 
and Jacobins in the early days of the Convention, both 
groups managing to produce new constitutions for France 
without his aid. Content simply to continue alive through 
the Terror, he emerged once more as a member of the 
drafting committee for a fourth constitution 
in the Year III (1794-95), but his elaborate 
new scheme was shelved and the constitution of 1796 
owes little to him. It is ironic that this very scheme was 
revived by General Bonaparte in 1799, with Sieyes’ con- 
nivance though with results of which he could not have 
dreamed, to sabotage most of those rights of man that 
Sieyes had worked so hard to safeguard by constitutional 
machinery. He lived until 1836 and Guizot must have 
been a man after his own heart. 

Apart from the period between 1793 and 1795 when 
Prance had no constitution, but was ruled by an emergency 
government of executive committees elected by a sovereign 
legislature of revolutionary origin — a government of 
Dantonesque vigour and audacity — the first decade of 
the French Revolution was characterized in the constitu- 
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ONLY TWO 
EFFECTIVE 
CONSTITU- 
TIONS 


tional sphere by high and bold professions up to which 
governmental instruments did not, perhaps could not, 
live. The effective constitutions were those 
of 1791 and the year III (1795) ; the 1791 
constitution better represents the direction 
and extent of the reaction against the institu- 
tions or lack of institutions of the ancien rdgime (by 
guaranteeing the rights of man, removing privilege and 
departmentalizing local government), but the 1795 con- 
stitution, correcting some faults of 1791 and reacting more 
strongly against the revolutionary government of the 
Terror than against that of the ancien regime, is the only 
one that achieved any degree of permanence, and is the 
constitution (republican ab initio, whereas that of 1791 
was fatally monarchical) with which France conquered 
and converted. 

There are many similarities between these two con- 
stitutions. Both proclaimed the sovereignty of the 
people and carried the separation of governmental powers 
far; both provided a restricted franchise and indirect 
elections ; both created a weak executive, completely 
separated from the legislature, with no right of initiation 
or veto (Louis XVI was given a suspensive 
TioNs OF 1791 veto, the Directory had none) and no power 
of dissolution. Their most obvious differ- 
ences lay in the facts that one was mon- 
archical, the other republican, and that in 1795 a second 
chamber — the first of the revolution — was added to the 
national legislature. The 1795 constitution had the groat 
advantage of building upon unencumbered ground. The 
various acts of the first National Assembly had cleared 
away much of the ancien rigime, and the Legislative 
Assembly and the Convention had between them removed 
every remaining trace. What the makers of the constitu- 
tion of 1795 destroyed was principally the new, and what 
they regarded as the excessive, growth of the two pre- 
ceding years ; the suspended Jacobin constitution of 


AND 1795 

COMP ABED 
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1793 was finally killed as '"nothing but anarchy organ- 
ized ” ; the executive committees and the Revolutionary 
Tribunal were suppressed, and the Jacobin clubs (which 
had played so important a part in the emergency govern- 
ment) were closed. Apart from the retention of the re- 
public, the general tendency was to go back for inspiration 
to the fountain-head of the spirit of '89 (a tendency which 
gave to Sieyes renewed prominence), but the local govern- 
ment division known as the district, created as intermedi- 
ate between the department and the canton by the law on 
local government of December 22, 1789, was eliminated. 
This had been the law for which Burke had reserved some 
of his most incisive criticism, seeing in it "" a direct and 
immediate tendency to sever Prance into a variety of 
republics " and scorning it as "" the project of turning a 
great empire into a vestry ", while Louis XVI, in the 
document he left behind him on his flight to Varennes 
complained bitterly that the interior administration of the 
country was left entirely in the hands of the local 
new departments, districts and municipal- govbbnmhot 
ities, over which the central government 
could exercise no effective control. In theory these local 
bodies were subordinated not to the central executive but 
to the central legislature, but it was not until the Conven- 
tion began sending around representatives on mission and 
the local Jacobin clubs began to assist the revolutionary 
government to control local affairs that this link became 
in any way effective. With the disappearance of the 
revolutionary government the danger of the country 
becoming "" a variety of republics " reappeared. The 
suppression of the district simplified the task of central 
control, but the departmental administrations still re- 
mained dangerously independent, so it was provided 
(articles 191 and 192 of the constitution of the year III) 
that the central executive Directory should nominate in 
each department a local citizen to act as their commissaire^ 
a compromise between the ineffective arrangement made 
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in the constitutions of 1791 and 1793 and the ruthless 
vigour of the system of representatives on mission. 
Bonaparte restored the district under the name of arron- 
dissement by the law of 28 Pluviose of the year VIII 
(February 1800) but by making the chief official in every 
local administration, whether department, arro7idisse- 
ment or commune, his own nominee, ensured a control far 
more eiffective than that of the revolutionary government, 
and, in practice, more thorough-going and autocratic than 
that of the ancien rdgime itself. 

The constitution of 1795, in its reaction against the 

lack of precision of 1791 and the lack of restraint of 1793 

and 1794, did not go so far as Bonaparte in 1799 and omit 

a declaration of rights altogether, but it did label its 

RIGHTS or declaration Rights and Duties (tlio 

man, addition of duties having been proposed, but 

1789-1799 r n • x ^ i • • 

successtully resisted, in 1789 and again m 

1793) and it did restore Liberty to the pride of place it 
had occupied in the original declaration of 1789 as the 
&st of the rights of man. Equality had not been men- 
tioned in 1789 when the rights had been listed as Liberty, 
Property, Security, and Resistance to Oppression ”, l)ut 
had been inserted next after Liberty by the Girondists in 
1793 (who completed their list with Property, Sovereignty 
of the People and Resistance to Oppression) and the 
Jacobins put Equality first of all (it was followed by 
Liberty and Security, with Property last. Resistance to 
Oppression was not mentioned). This Jacobin declaration 
elaborates its statement of the rights of man to the extent 
of asserting (article 21) the right to work or subsistence 
from society. This article oasts a longer shadow into the 
nineteenth and twentieth centuries than perhaps any 
other clause from the constitutional documents of the 
first French Revolution, documents derivative in so many 
other places from ideas current in the seventeenth century 
or earlier. It reads : Les secours publics sont une dette 
sacr6e. La soci6t6 doit la subsistence aux citoyens 
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malheureux, soit en leur procurant du travail, soit en 
assurant les moyens d'exister a ceux qui sont liors Tetat de 
travailler.”* It was such words that made of the Mountain 
a volcano. 

Such dangerous conjugations of the words Equality, 
Liberty, Security and Property were too warm-hearted 
for the men of Thermidor, to whom Liberty meant laissez 
faire and involved the negation of the right of workers to 
combine or political societies to organize (articles 360-362 
of the constitution of the year III) ; to 
whom Equality meant not the universal 
manhood suffrage of the Girondists and 
Jacobins, but a citizenry of direct taxpayers only and a 
franchise only slightly less restricted than that of 1791 
(when Equality had not been mentioned) ; to whom the 
right of Property, though discreetly retained in the 
background of their declaration of rights, involved a 
high property qualification for membership of an electoral 
assembly (article 35, constitution of the year III). It 
might be said that their interest in the rights of man was 
strictly platonic, though Plato himself, it was claimed in 
the debate on the constitution, would be excluded from 
citizenship by article 12. The reply by Lanjuinais to this 
objection may be said to sum up the very spirit of ’95 : 

Si Tarticle fait perdre un Platon, il delivre de beaucoup 
d’intrigants 

These four constitutions of the first French Revolution 
differed very considerably, then, in spirit and in content. 
Their declarations of rights give a rough indication of the 
spirit in which they were conceived, though it must 
always be remembered that the period of gestation for the 
constitution of 1791 was over two years, during which 
much happened to give some people second thoughts 
concerning both the rights of man and his nature, while 
that for the other three constitutions was only a few 
months or weeks. The high-water mark of revolutionary 
endeavour in the direction of the sincere constitutional 

I) 
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realization of the rights of man and the sovereignty of 
the people was undoubtedly the Jacobin constitution of 
June 24, 1793. Considering its high qualities this docu- 
ment was completed with amazing speed and skill by 
men who at the same time were having to organize the 
defence of their country^ against an armed 
CONSTITUTION coalitiou of the leading powers of Europe. 

Though the shortest, it is by far the most 
impressive to political science of the four constitutions. 
The constitution of 1791 runs (witliout its declaration of 
rights) to 236 articles arranged in great confusion ; the 
constitution of 1795 contains 377 articles and is padded 
with sentimentalities and repetitions ; the incredible 
Girondist draft constitution of February 1793 has no 
fewer than 391 verbose articles and is a, 
ooNSTiTUTioN monumcnt and memorial to the 

wordy and unworldly enthusiasts who com- 
piled it. In a time of national crisis it provided an execu- 
tive weaker even than that of 1791 (it was not to be 
responsible and its personnel was to change every fourteen 
days) and in accordance with tlie traditions and philosophy 
of the Girondist party it did nothing in its hatred of l?aris 
and of centralization to correct the inadequacies of 178i) 
and 1791 in the sphere of local government. The provision 
of referendum and initiative on a communal basis without 


adequate machinery for preventing abuse of these rights 
led straight toward anarchy, or, at best, an evanoscont 
confederation of Burke’s 44,000 vestries. The fate of the 
Girondists must be deplored, but the fate of their constitu- 
tion need not be regretted. 

Compared with the other three the Jacobin or Monta- 
gnarde constitution was a concise document of 124 articles, 
taking almost the same number of words to provide for 
France a genuine system of government grounded upon 
truly democratic principles, as Napoleon Bonaparte re- 
quired in 1799 to erect a sham fa§ado of representative 
government before his constitutional absolutism. The 
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Jacobin constitution, in its declaration of rights, sub- 
scribes to the greatest good of the greatest number as the 
object of society and government (article 1), 
the right to work or maintenance (article 21), of jacobin 
the need for universal education (article 22), 
the right of a people to change its constitution at any time 
(article 28) and the right of insurrection against tyranny 
(article 35). In the body of the constitution these and 
other declarations are implemented by universal manhood 
suffrage — also advocated by the Girondists — (article 4), 
by elective administrators and judges (article 9), by 
popular ratification of laws (article 10), by the second 
ballot in elections to the legislature (article 26), by the 
annual meeting of the local and national assemblies 
(articles 32, 39 and 40), by a responsible and representative 
executive council chosen by the legislature and able to 
take part in its deliberations (articles 63 and 75), and by 
machinery for calling a national convention for constitu- 
tional revision (articles 115-117). 

Though this constitution was accepted by the people, 
in the first popular referendum in French history, by a 
majority of 1,800,000 votes against 11,000, it happened 
that it was never put into force. Such were the emergen- 
cies of those days that even its framers themselves feared 
to undertake such a bold experiment in democratic govern- 
ment at such a time. By the time the national emergency 
had passed the chance of putting this constitution into 
operation had gone for ever. The reactionaries hated it 
both for what it was and for those who had made it, for its 
democracy as well as for its association with the Mountain, 
and, characterized as '' anarchic it was consigned to the 
dustbin from which the Abb6 Sieyes had just re-emerged 
with a new Verwasserungsplan, 

During the period of the Jacobin constitution of 1793 
France was still fighting to preserve her frontiers from a 
coalition of enemies, but by the time the constitution of 
1795 had been adopted the tide had already turned ; she 
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had herself invaded the territories of her enemies and had 
reduced their number by the treaty of Basel. Tlie period 
of the regime, of the 1795 constitution in 
France was to be that of even more spec- 
coNVERsioN ” tacular successes of lier new armies in the 
Netherlands, in central Europe a.nd in Italy. 
As she conquered it (as Sorel has so masterliilly sliown), 
France converted Europe to her own new way of tliinking 
and acting, notably in the sphere of government ; but the 
latest Paris fashion when the countries on lier border’s 
began, either xinder her direct domination or under her 
spell, to reniodel tlieir institutions on French lines, wa,s 
not the democratic constitution of 1793, but the (;om- 
promise constitution of 1795 the rights of man, l)ut not 
too many ; the sovereignty of tlie people, but not- too 
much ; tlie rump of the revolution that survived Iduu*- 
midor and Vendemiaire. 

Therefore the constitution of the Batavian republic! o(’ 
1798 provided that an executive Directory should rule 
over one and indivisibly united provinces ; the c^onstitu- 
tion of the Helvetic republic of the same year, running 
counter to a confederate tradition live centuries old, gave 
NETHISMANDS, ^ Switzerlaiicl a central logislaturo of 

swiTZEKLAHi:),* two houses and a central oxeeutivo Directory 
ITALY Italian republicss 

appeared in their French constitutional couture as a set 
of sextuplets differing only superficially as to size, colour 
and mannerisms. The Cispadane constitution of 179() set 
up at Modena a national assembly of the approved 
pattern ; the Cisalpine constitution of 1797 provided a 
Directory at Milan with its appropriate legislature ; the 
Ligurian constitution of 1797 provided at Genoa an ad- 
ministration French in all but name ; the lioman con- 
stitution of 1798 eliminated Papal rule and titillated the 
historic memory of the civis romanus with a translation 
into terms familiar to him of the same French model ; 
finally, the Parthenopaean constitution of 1799 set up 
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the familiar Directory of five at Naples, only for it to fall 
apart soon afterwards, at a touch half Nelson and half 
Hamilton. 

Indeed, all of these derivative constitutions and most of 
these satellite states were short-lived. Those that sur- 
vived the counter-attacks of the coalitions succumbed 


to the exigencies of Napoleonic statecraft. 
Republics one and indivisible were to go out 
of fashion and their very names were to 


CONSTITUTION 
OF YUAN III 
THE MODEL 


disappear beneath the purple of the first Empire. Only 


the Helvetic republic retained its identity, profoundly 


modified. But in their short span of existence these 1795 


model constitutions meant and achieved much. In the 


satellite states, as in France, the Directory of five might 
go, the Ancients and the Five Hundred might go, liberty, 
the sovereignty of the people and, eventually the republic 
one and indivisible itself might go, but one thing at least 
was certain, the ancien regime had gone before them, and, 
while Napoleon ruled, the ancien regime remained a lost 
Atlantis. 
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THE INSPIRATION OF FRANCE AND AMKIUCA 


The stimulus toward constitution making produced by 
the American and French revolutions was not confined to 
the United States and France. The constitutions of the 
satellite republics which were first conquered and tlien 
converted into miniature reflections of the Franco of ITiiri, 
were in no sense freely adopted, for they 
vouiNT/viiY presented to the people without 

alternative by Bonaparte and the other 
generals of the Direcitory. In fiheso states, 
though their new constitutions wore in most (sases, and 
rightly so, regarded as bringing a degree of domestii! free- 
dom hitherto unlcnown, Franco did not so much inspire as 


dictate. 

But beyond this immediate orbit, within which Franco 
exerted such a strong attraction that resistance to the 
reception of her institutions was not possible, there lay 
states which, quite voluntarily, came under the constitu- 
tional influence of her revolution. In the case of the 
United States there was no immediate orbit (though at 
times there were those who would have liked to have seen an 
irresistible attraction at work on Canada) but an oven wider 
voluntary adoption of political institutions similar to hors. 

It is not always the successful constitution that is 
imitated with satisfactory results. The failure (to bring 


SUCCESS AND 
EAILUEE or 
ADAPTATIONS 


stable government and the blessings of 
liberty) of the various copies of the United 
States constitution of 1787 made by the 


countries of South and Central America which became inde- 


pendent of Spain early in the nineteenth century, contrasts 
strongly with the skilful adaptation of the unpromising 
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material of the French constitution of 1791 to the needs 
of the Norwegian people in 1814 for the framing of a funda- 
mental law which still remains in existence, in essentials 
unchanged. It is true, of course, that another and more 
slavish imitation of the French constitution of 1791, made 
in 1812 by the Spanish people, had a fate as unhappy, 
despite the fanatical loyalty which Spanish liberals con- 
tinued for a generation or more to give to its memory, as 
the destiny of the Norwegian constitution was to be for- 
tunate. It is true, also, that features of the American 
constitution reappeared at a rather later date in other 
constitutions (notably in Switzerland and in some of the 
British dominions) where, the peculiar conditions of Latin 
America being absent, they have proved to be of per- 
manent advantage. 

The period of experimental republicanism in America 
and France between 1776 and 1799, produced three con- 
stitutional types in each country ; the various unitary 
state constitutions, the confederate articles of 1781 and 
the federal constitution of 1787 in America ; 
the limited monarchy decentralized and 
anarchic of 1791 and the republics one and 
indivisible of 1793 and 1795 in France. Of these only the 
state constitutions (with one or two exceptions) and the 
federal constitution of 1787 achieved any degree of per- 
manence, yet five of these six forms were paid the com- 
pliment of conscious imitation in other countries during 
their own generation. Alone, the Jacobin constitution of 
1793 had to wait over half a century before providing 
acknowledged inspiration, and then it was in France 
herself. The world was too busy trying to forget the 
Jacobins and all their work. 

The stamp of the French constitution of 1795 was im- 
posed by the generals of the republic as they conquered, 
but the others were freely adopted and adapted abroad as 
the occasion arose. Reference has already been made to 
the influence of the bills of rights of the American state 
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constitutions upon tJie French Declaration of the Rights of 
Man and the Citizen of 1789 and its successors, .and insofar 
as these in their turn provided inspiration elsewhere, tlio 
American influence may be said to have been indircc't as 
well as direct. But one very early influence of the institu- 
tions and constitutional documents thrown up by tlie 
American Revolution, though not in France, was direct 
enough. Nor was it confined to use of tlie state dccilara- 
tions and bills of rights. 

The reforms which <rose}>h II, introducsed in the A ustrian 
Netherlands, and his toleration decrees and centralization 
of government in partimilar, caused great unrest culmin- 
ating in the insurrection of 1787. The leaders ol the 
revolution, declared for the independence of their (country 
as the Belgian United States, and drew t.hc outlines of a, 
constitution. i\.s the basis of this cionstitution was settled 
before the American constitution of 1787 was framed, and 
as the revolt had been primarily against centralization, it 
is not surprising to find (though this was overlooked by 
Pirenne) that tlie Belgian United States turned not only 
for a name but for the details of their government to the 
loose confederation of sovereign states then existing in 
ABTtoLHs OF Nortli Auverica. Presumably unaware that 
coNFEWiTiA- the Articles of Confederation were proving 
sovTiiJsxiN BO inadequate in the land of their origin, the 
N33THKRLANDS Bolgians souglit inspiration in them, and 
the publication and ratification of the American federal 
constitution did not cause them to desert the articles, for 
their completed constitutional draft published in 1790 has 
neither the separation of powers, nor the bicameral legis- 
lature, nor again the strong President provided by the 
federal constitution, but sets up a loose confederation 
giving full recognition to local particularism. It does not 
provide for the direct election of members of the legis- 
lature, and its president is no more than a presiding 
officer. It was a conscious and avowed copy of the 
Articles of Confederation. 
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Whether this form of government would have proved 
more suited, to the Belgian United States than it did to 
the United States of America was not to be tested, for the 
revolution was suppressed and Belgian independence was 
postponed until 1830. The constitution of 1831 was to set 
up a unitary monarchy far removed both in spirit and 
in stimulus from the confederate republic projected in 
1787-90. 

The Articles of Confederation were not again regarded 
as worthy of attention by constitution makers until the 
eleven southern states which seceded from the union in 
1861 borrowed some of their features (combining these 
with those parts of the federal constitution still congenial 
to them) in organizing the Confederate States of America, 
but the federal constitution, though passed 
over almost entirely by Europe until a constitution 
much later date, was paid the sincere 
flattery of general imitation by the countries 
of Latin America which, one by one, had to devise forms 
of government for themselves, after declaring their in- 
dependence of Spain from 1811 onward and obtaining 
recognition of their separate sovereignties from the 
United States and Great Britain. The fact that the United 
States was prepared even to go so far (in the Monroe 
declaration) as to seem prepared to guarantee the collec- 
tive independence of these new states, while at the same 
time the powers of the Concert of Europe were preparing 
to invade Spain herself in the interests of her ancim regime, 
may well have been influential in predisposing Latin 
America towards forms of government similar to that 
which by then appeared so firmly established in the terri- 
tories of its guarantor, but it was also genuinely believed 
that the adaptation of the United States constitution of 
1787 to the various needs of these emancipated countries, 
was the best way there also to “ establish Justice, insure 
domestic tranquillity, provide for the common defence, 
promote the general Welfare, and secure the blessings of 
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Liberty ”, and, in the several cases where a federation 
of smaller units appeared practicable and desirable, 'Ho 
form a more perfect union 

It must be conceded that, except at rare intervals, the 
countries (now numbering twenty) of Latin America, liave 
been conspicuously lacking in justice, domestic tranquillity 
and the blessings of liberty. Along wdth other features of 
the United States constitution, the institution of a presi- 
dent or head of the state witli ample powers was adopted, 
pRKSfDjjNTiAL vicc-rcgal tradition permitting these 

DESPOTISM powers to be made even more extensive 
DEVELOTs than in the United States, and in the chaotic^ 
and undeveloped conditions of these new rcpul)lics tlu) 
form of government was from the outset, or rapidly came 
to be, not " democracy in America ” but presidential 
despotism, despite the practice of making tlio "Minister 
of State ” responsible for a.ll acts of the President. " I^lato 
and Aristotle would have described tlicin as forms of 


tyranny, i,e, illegal despotisms resting on military force.” 

This was not to be, as might have been expoc^ted, a 
mere temporary or transitional state of allairs. After 
over a century, despite their liberal const itxitions, no-' 
where in the republics of Latin America has government 
strictly according to the constitution become the norm, 
"nor would it be safe to assert that the Age of Dictators 
has passed in a single nation of Spanish America ”, Signs 
of change have, of course, not been absent. The more 
refined methods and more subtle aims of a Vargas or a 
G6mez in the twentieth century are not to be compared 
with the crudities of a Prancia or of a Rosas in the nine- 
teenth. In the Argentine, in many ways the most de- 
veloped politically and economically of the nations of 
South America, it has been noticed by Bryce as a sign of 
grace that more latterly the dictator has invariably been 
a Doctor of Laws rather than a general, but despite this 
advance " although the government is democratic in form 
and not palpably undemocratic in practice, the rule of 
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public opinion is not yet fully established In Chile 
parliamentary institutions really appeared to be taking 
root prior to the new '' constitutional ” regime of 1925. 

Saddled by the well-meaning but naive patriots who 
liberated them, with constitutions cut to a measure that 
was not theirs, the countries of Latin America have un- 
doubtedly suffered more than they have gained from trying 
to live up to the example of the United States in the sphere 
of government. It was like fitting aeroplane engines 
into a fleet of post-chaises. A great amount of noise could 
be made therewith, but for purposes of locomotion the 
nearest donkey was of more value, and, too often, that 
was exactly how they did get along. A less ambitious 
start with simple governmental machinery, incorporating 
indigenous or familiar institutions wherever j^jctatorship 
such happened to exist, might have pro- the general 
duced less turbulent results and in the long 
run have provided more safeguards to life, liberty and the 
pursuit of happiness. On the other hand the view has 
been expressed that ''An orderly regime in independent 
Spanish America would have meant a hierarchy of church- 
men, landlords, mine-owners and wealthy merchants, 
with a following of creole lawyers, physicians, army officers 
and the like. It would have made impossible the rise of 
such men for instance as Juarez, Diaz, Santa Cruz, Paez, 
Flores, Sarmiento and Castilla. In the midst of revolution 
there flourished a sort of anarchistic equalitarianism since 
all were equal before the dictators with their extensive 
powers. The comparatively easy achievement of military 
rank was a democratizing influence which placed on 
the same level men of all classes and all strata/' This 
may be putting the best face possible upon these dictator- 
ships, but it is hardly an argument against an orderly 
regime. 

As it happened, a reasonably orderly regime under a 
constitutional form of government which worked, did 
actually exist in Latin America for over half a century. 
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It is perhaps significant that tliis rdginie was in two 
important particulars an exception to tlie apcopted plan 
of the Latin American countries. Brazil was, 

BKAZILIAN ’ 

BMPiBK AN until 1889, a monarchy, and lier constitution 
EXCEPTION j g24^ which survived as long as the mon- 

archy itself, was not modelled upon that of the United 
States. The Brazilian constitution of 1824 orgn.nizcd a 
form of limited monarchy whic^h was, at third remove, 
that of France in 1791, the intermediaries being the 
Portuguese constitution of 1822 and the Spanisli constitu- 
tion of 1812. Under this constitution the sovereignty of 
the people was not definitely conceded, but the limitation 
of the monarchy and the existence of certain delinitc 
rights of the s\ibject were never in doubt. I’lie almost 
bloodless revolution of 1889 which banished the emperor, 
brought Brazil into lino with the rest of 'Latin Americai as a 
republic, and “ the framei-s of the Brazilian constitution 
of 1791 hitched Brazil’s j)olitical wagon to the stars and 
stripes ”. iSinco then Brazil has fallen easily into the 
tradition of dictatorship and presidential tyranny of her 
BRAZILIAN neighbours, until 1924 within the e.xisting 

lusriruLic no framework of the constitution of 1891. In 

ExewTioN 1924 the constitution was “amended” to 
strengthen the legal power of the President by weakening 
the autonomy of the states of the federation, by facilitating 
the application of his veto and hy imposing restraints on 
the liberty of the subject. An unsuccessful stand in 1980 
against these tendencies produced from the government an 
entirely new constitution in 1934, this time not modelled 
so closely upon that of the United States of America and 
described by the Opposition press as “ disguised fascism 
In 1937, as his term of office was about to expire, President 
Vargas caused the short-lived constitution of 1934 (under 
which he was not eligible for re-election) to be replaced by 
a fresh constitution which, beside allowing him to remain 
in office for a third term, completed the deviation of the 
Brazilian republic from the Pan-American constitutional 
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line, and (in the view of his critics in neighbouring states, 
for criticisni in Brazil was no longer vocal) removed the 
disguise from the fascist tendencies already discerned in 
1934. President Vargas has replied that '' Our constitu- 
tion is neither fascist nor integralist. It is Brazilian and 
the Brazilian fascists have already given evidence of their 
dislike for it. Certainly it is neither in the European 
tradition of the constitution of 1824, nor in the American 
tradition of that of 1891. Upon hearing of the downfall of 
the Brazilian monarchy in 1889, the President of Venezuela 
is said to have remarked, '' That is the end of the only 
republic that ever existed in America The constitu- 
tion of 1937 may prove to be founded upon a paradox 
equally platonic. 

Tlie constitutional history of Brazil has indeed been 
grounded upon paradox, as much under the empire as 
under the republic. In 1807 the Portuguese 

A ^ COITSTITU- 

court and government fled to the colony of tional 
Brazil before the inmarch of Napoleon’s 
armies, and even in 1816 when the regent 
succeeded to the throne of Portugal as John VI, he re- 
mained in Brazil. The revolution of 1820 resulted in the 
temporary adoption there of the Spanish constitution of 
1812, and when the liberal movement spread to Brazil in 
1821, John VI was forced to accept it there as well. A 
new constitution for Portugal and her empire was framed 
by the Cortes at Lisbon in 1822, and the king swore to 
uphold it. It made of him a constitutional monarch 
confined to executive functions, with a single chamber 
legislature wielding all legislative power, and the sover- 
eignty of the people was recognized. The 
model was still clearly the Spanish constitu- in Portugal 
tion of 1812, and the tradition that of the 
France of 1791. The leaders of Brazil, dis- constitution 

o 1812 

satisfied with the small regard paid to her in- 
terests, and theirs, in this constitution making, declared her 
independent of Portugal in 1822, and (the king having at 
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last returned to Portugal in 1821) proclaimed the prinoc 
regent Dom Pedro as constitutional emperor of IJrazil. 
Meanwhile the new Portuguese constitution had been 
suppressed by the king’s nephew, Bom Miguel, in 182;}, 
and the Brazilians in their turn proceeded to frame a 
constitution for themselves, modelled on the ^Spanish of 
1812, but remodelled by Dom Pedro in 1824. By an 
amazing display of jugglery, during which the crowns of 
Portugal and Brazil remained in the air together, the 
complicated situation between the two countries was 
straightened out by J ohn VI being acknowledged emperor 
of Brazil as well as king of Portugal in 1825, on the condi- 
tion that he should immediately abdicate the former 
throne in favour of Dom Pedro, and, as king of Portugal, 
recognize the independence of Brazil. Tins was done, but 
to complicate matters afresh, John VI died in 182(1 and 
the Emperor Pedro 1 of Brazil, though remaining in his 
own country, was acknowledged Icing of Portugal as well. 
He immediately divested himself of tlio throne of Portugal 
by abdicating in favour of his daughter Maria, but, netting 
as regent for her, gave Portugal a new constitution in 
1826 to replace that of 1822. But this constitution was in 
the tradition of the legitimist Prencli charter of 1814, and 
the stimulus of 1812 and of 1791 was absent. To cotnpleto 
the story, Miguel usurped the crown of Portugal in 1828 
and Pedro I abdicated in Brazil in 1831, but this time the 
two countries remained separated, both as to their crowns 
and to their constitutions. 

The famous Spanish constitution of 1812, which 
breathed constitutional life into Portugal and Brazil, was 
SPAIN, 1812 , ^ painstaking copy of most of the features 
COPIES ’ of the Erench constitution of 1791. The 
i-BANOE, 1 1 Spaniards of that day had either not read 
Burke or else they held his opinions of no account. In- 
sulted by the imposition upon them of a Bonapartist 
constitution and king in 1808, the leaders of the national 
movement against Napoleon called together a Cortes at 
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Cadiz in 1810 to frame a national constitution. This 
Cortes itself broke decisively with the ancien regime by 
sitting as two'houses (later amalgamated as one) instead of 
three estates as had the ancient but obsolescent Cortes of 
Castile, Aragon, Valencia and Catalonia, and as had even 
the Cortes created by the Napoleonic constitution of 1808. 
The Cortes of Cadiz then proceeded to frame a constitution 
that would at one and the same time proclaim the 
emancipation of Spain from the Bonapartes and from the 
ancien rlgime. But they desired the return of their 
legitimate king, Ferdinand VII, though as a limited, not 
as an absolute monarch, and the France of 1791 presented 
them with the only available model of a constitutional 
text combining their desire for both limited monarchy and 
popular sovereignty. 

The constitution of 1812, which emerged from the 
deliberations of the Cortes of Cadiz, followed the French 
constitution of 1791 closely. It contained no separate 
declaration of rights, but at the outset it declared serfdom 
abolished (article 2), proclaimed the sovereignty of the 
people (article 3) and guaranteed liberty, property and 
the other legal rights of all individuals ’’ (article 4). 
Then, going rather beyond 1791, it declared it to be the 
duty of every citizen to pay taxes and to defend the state 
(articles 8-9). It provided for an hereditary monarchy 
specified definitely as limited ’’ (article 14) and intro- 
duced the principle of separation of powers, though de- 
claring that the legislative power was in the hands of 
'' the Cortes and the King (article 15). Citizenship was 
not restricted as in 1791, but there were a 
number of exclusions, and citizenship was basis of 
to be suspended for various reasons, among 
the most interesting being for having no business or craft 
and no ascertainable means of subsistence (article 25, 
section (cl)) and (in the case of persons becoming other- 
wise eligible for citizenship from 1830 onward) being 
unable to read and write (article 25, section (e)). The 
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operation of the time-spirit was therefore not entirely 
absent. 

It was with regard to the legislative body that the 
imitation of 1791 was most slavish. A single (‘luunbor 
G oTtcs contaming one deputy for each 

LEGISLATIVE ^ , ' 

BODY VERY soveuty thousand of the population, elected 
SIMILAR indirectly through a series of parish, district 

and provincial electoral assemblies, was to meet annually 
and to sit for a term of two years. No deputy was to be 
eligible to sit in two consecutive OoTte.s, an echo and a 
codification of the notorious self-denying ordinance of 1 79 1 . 

The royal veto, as in 1791, was only Buspensivc. Tlio 
king had thirty days in which to return a bill to the Cortes, 
and if he did not it became law without his 
concurrence. A bill returned by the king 
could become law without his assent il' 
by the Oortes throe years in succession. In this 
and in many other ways tlio strictly limited nature of tlie 
monarchy is established witliout a shadow of a doubt, 
article 172 beginning (ominously for h^erdinand Vll) : 
“ The following are the limitations to the power of the 
king 'h Ominously (as it turned out) for the constitutiim 
itself, there are thirteen of them ! 

Advances upon the constitution of 1791 are seen in tlu^ 
nomination of the heads of the provincial administration 
EXCESSIVE by the king (article 324) to avoid the danger 
DEOENTRALizA- of exccssivo docontralization — particularly 
RIGIDITY important m a country of strong local 
AVOIDED particularisms — in the provision for a 
national educational system (articles 366 to 371) and in 
the veto upon constitutional amendment for a period of 
eight years instead of ten (article 375). After that period 
had elapsed, a special deputation (or convention) was to 
be called together whenever constitutional amendments 
were proposed (article 376 onward), a procedure superior 
to that provided in 1791, and probably borrowed from the 
United States. 
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This constitution runs to 384 articles and is in places 
incredibly verbose. Despite its occasional improvement 
upon the original, it may be said to stuff Spain into the 
somewhat strait jacket of 1791 rather than to cut the 
coat to suit the contours of Spain. This did not contribute 
toward either comfort or durability and, worst of all, a 
constitution on a French revolutionary model could not 
be acceptable to a Spanish Bourbon such as 
Ferdinand VII, whom, with simple faith, Spanish 
the Cortes invited to return and take an constitution 

OP 1812 

oath to uphold the constitution. When he 
did return in 1814 Ferdinand brought the ancien regime 
back with him as far as he could, and the constitution 
was suppressed. With great pertinacity its supporters 
revived it during the revolution of 1820, and for three 
years were able to force Ferdinand to honour it. He was 
delivered from this fate, to him almost but not quite 
worse than death, by the righteous intervention of the 
Concert of Europe in 1823, and the constitution of 1812 
was killed again. But it lived on in the imagination and 
the blood of the Latin peoples of Europe (which it had 
already stirred in 1820 in Portugal, Naples and Sicily) 
as a banner of liberalism and revolt. Like the French 


constitution of 1791, to which it owed so much, it was 
as a stone cast upon the surface of the modern constitu- 
tional stream, sinking out of sight immediately, but leav- 
ing behind^ it widening circles of influence and unrest. 

How different was to be the destiny of the Norwegian 
constitution of 1814, which created a strictly limited 
monarchy based upon the sovereignty of nobwbgian 
the people, by free adaptation of the tradi- 
tion of 1791 to the special needs of a country ubbives 
for centuries remote from the highways of 
European affairs. This adaptation was to create a liberal 
state which proved capable of developing under it into a 
free and independent democracy, but, perhaps through 
the very quietness of its success in this far corner of Europe, 

E 
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the Norwegian constitution was to cause little stir abroad, 
even in the sister country? of Sweden, linked to Norway for 
ninety years in a personal union, yet possessing all that 
time a constitution less liberal and a monarch (thougli he 
was the same person) less limited in his powers than 
Norway herself. 

After centuries of subjection to Denmark and her 
absolute monarchy, the Norwegians found themselves free 
NORWAY inoi'c, but in imminent danger of be- 

MOMBNTAiuLY mg ubsorbcd by Sweden. The Norwegian 
iNDBi-ENDBNT mcetiug lit Eidsv0ld, declared the 

independence of Norway, invited a Danish prince to be- 
their king, and promulgated a constitution. Almost im- 
mediately they were forced to abandon the king of their 
choice and to accept the king of Sweden in his stead, but 
in almost every other respect they were able to retain 
their newly declared independence. The constitution was 
amended to provide for the personal union with (Sweden, 
but the new text of November 4, 1814, does not differ 
in essentials from the Eidsv0ld constitution of May 3L 
Bernadette, already crown prince of Sweden, emerged 
with the prestige of a sovereignty over tlie whole of the 
Scandinavian peninsula, but in order to succeed to this 
destiny peaceably he had to concede to Norway an 
autonomy that was little short of complete independence. 
Of this autonomy his oath to preserve the constitution of 
1814 was the guarantee. To the Norwegians he became 
simply king of Norway, 

The Norwegian constitution of 1814 was a severely 
practical and precise document of 112 articles. It con- 
tained no separate declaration of rights and 
at Eidsv0ld had no preamble. A preamble 
was added to state the circumstances of the 
union with Sweden. This preamble was of course deleted 
when the connection between the two countries was ended 
in 1905. 

The kingdom of Norway is declared, in language 


■UNION WITH 
SWEDEN 
UNTIL 1905 
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having a tang of the French Revolution, to be free, inde- 
pendent, indivisible and inalienable, and its form of 
government to be “ a limited and hereditary „ umitkd 
monarchy ” (article 1). The executive and 
power is vested in the king (article 3), who ” 

has to take an oath to maintain the constitu- 
tion and the laws (article 9), who chooses a ministerial 
council and a chief minister (article 12), who can issue 
temporary decrees not at variance with the constitution 
or the laws (article 17) and who, acting on the advice of 
his ministers, appoints all state officials (article 21). Any 
order issued by the king needs countersignature by a 
responsible minister to be valid (article 31). He is com- 
mander-in-chief of the armed forces, but their regulation 
is a matter for the legislature (article 25). He can grant 
no personal or hereditary privileges and can only confer 
titles that carry office with them (article 23). 

“ The People shall exercise the legislative power 
through the Storthing ” (article 49). This legislative body 
was to be elected for three years (article 54) by 
indirect election, one elector to be appointed lboislattoe 
for each 50 voters in towns and for each 100 
voters in country districts (article 57). The franchise was 
restricted to men over 25 years old who had resided in 
the country for five years, were substantial landowners 
or tenants, town burghers or state officials (article 50). 
Members of the legislature had to be at least thirty years 
old and residents for at least ten years (article 61). Parlia- 
mentary immunity was accorded them (article 66). 

The most interesting and novel feature of the whole 
constitution lay in its compromise between 
unicameralism and bicameralism. A single division oe 

* ' ST'OHiT'HEIlS'Q’ * ^ 

legislature was to be elected, but, after as- 
sembling, was to be split into two divisions by the whole 
body of the Storthing electing one-quarter of its members 
to constitute a second chamber, called the L<xgthing. The 
remaining three-quarters were to be collectively known as 
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the Odelsthing and the two bodies were to continixe to 
meet separately as constituted at the beginning, through- 
out the whole life of each Storthing (aricle 73). The merits 
of the Norwegian system have been hotly debated by 
supporters and opponents of bicameralism, and from its 
working have been taken arguments for both sides. It 
has never been closely imitated in any other country, but a 
number of subsequent constitutions have provided for 
the choice of part of the upper house by the lower, the 
latest being that of Denmark in an amendment made in 
1938. 

Laws are introduced in the Odelsthing (on the proposal 
of that body or of the government) and then pass to the 
Lagthing. A joint session of the two bodies takc.s place 
after the Lagthing has twice rejected a bill submitted to 
it by the Odelsthing, and in joint session cani bo adopted 
by a two-thirds majority (article 7()). Legislation passixig 
either in this way or through the two bodies separately 
is submitted to the king, who has a suspensive veto only, 
for a bill passing throe successive Storthing in idcixti^al 
form, with general elections intervening, becomes a law 
without the royal assent (article 79). 

The Storthing is thus a very powerful body. It also 
controls the finances of the kingdom, raises annual taxes, 
approves loans, and has the right (in some 
** STORTHING ” casos ouly through a special committee of 
nine) to see all treaties and diplomatic 
correspondence of the state (article 75). Its debates 
are public (article 84) and any disturbance of the liberty 
or security of the Storthing is declared by the constitution 
to be treason (article 85). The Lagthing, together with 
the members of the Supreme Court, constitutes a tribunal 
of state or Rigsret to try ministers, judges or representa- 
tives on the accusation of the Odelsthing (article 86). 

The “ General Provisions ” at the end of the con- 
stitution come near to containing a bill of rights. Now 
civil and crinoinal codes are promised ; trial is to be only 
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in accordance with the law, and torture is prohibited ; 

no ex post facto laws are to be passed ; freedom from 

arbitrary arrest, liberty of the press, the 

sanctity of the home, compensation for visions ” 

property compulsorily surrendered to the 

state, and freedom of industry (with a prohibition of 

monopoly granting) are guaranteed (articles 94-105). 

Amendments (none of which may be contrary to the 
spirit or fundamental principles of the constitution) have 
to be accepted by one Storthing (a simple 
majority sufficing) and printed, and then 
must pass the next Storthing (after a general election) by 
a two-thirds majority, after which they become part of 
the constitution without any royal assent being necessary . 
This means a gap of at least from two to three years 
between the first passing of a proposed amendment and 
the earliest time it can come into force. 

There have been a number of important amendments 
to the constitution on points of detail during its exist- 
ence of a century and a quarter, but in 

t 1 A COlTSTITir- 

fundamentals it remains unchanged. Apart tional 
from the separation from the personal union mu 

with Sweden and the taking by Norway of a 
separate royal dynasty in 1905, the most important altera- 
tions have been the provision for annual meetings of the 
Storthing (1869), progressive widening of the franchise 
culminating in universal manhood and womanhood suffrage 
without qualification, and the introduction of direct 
election of the Storthing by the people (1905). Propor- 


tional representation was adopted in 1920. 

The Norwegian was a constitution originating in a 
popular movement and was given by a people to itself, 
not by a king to his people. The people reserved 
sovereignty to itself and accorded only limited powers to 
the monarchy. It is the sole survivor of that small but 
scattered group of constitutions that may be said to have 
been born under the star of 1791, and the only one to 
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have had an independent existence of any consequence. 
The Holy Alliance did not pay it the coinpliment of 
considering it important or dangerous enough to require 
crushing, and the world has not paid it the complinieut 
of any extensive imitation. Nevertheless it ha.s sorv(id 
Norway well and would undoubtedly have found la.vour 
in the eyes of Aristotle. 
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BONAP ARTIST CONSTITUTIONS— 
THE PREFABRICATED STATE 



Bonapartist Constitutions ■ — The Prefabricated State 

The constitutions associated with the name of Napoleon Bona- 
parte were neither republican nor spontaneous, but the republican 
nomenclature was retained for a time and the device of the 
plebiscite was used to preserve the illusion of res^wnse to popular 
demand. That he cared little for constikdional forms is evidenced 
by his readiness to ignore the details of constitutions he had him- 
self made. That he had little constitutmial originality is shown 
by his willingness to use the plans of others after givmg them a 
characteristic Napoleonic twist. 

His ideas on government were simple and ddrect, though the 
means he employed to put them, into effect were subtle and devious. 
His inability to become a Director under the cojistitutmi of the 
Tear III {the minimum age being prescribed as forty) had more 
to do with his decisio7i to destroy that constitution (a< cmjMitvtion 
which he had imposed with apparent relish wpofh the territories 
conquered by his armies) than had any more theoretical objection 
to it on his part. Had he been able to dommate the govermnent 
of Pra7hce from within that co7istitutional structure, he fnight not 
have bothered to destroy it from, without, for it could have hem 
adapted to his ultiynate purposes as easily as he bent the con- 
stitution of the year VIll, 

This constitution of the year VIII consisted of the simple and 
leading principles of Bonaparte's represeyitative absolutism super- 
imposed upon the complicated machinery of Sieyes' systenn of 
graded representation combined with divided atithority^ the same 
plan that had been rejected ni 1795, Though this was the 
foundation it has been pointed out that on fabrique dans le 
salon de Madame Bonaparte le projet qui est devenu la Cons- 
titution de Van VIII ", This constitution, with but minor 
rearrangements, an omission here, a change of name there, 
sufficed as the fundamental law, not only of the Consulate and 
the Empire in France, but for many other portions of Europe 
that fell under Napoleon's domination. His various constitu- 
tions, from Spain to Poland, from Holland to Naples, are all 
basically similar ~ prefabricated structures with false individual 
fagades, to mask without impeding his unbridled will. 


Art 
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THE CONSTITUTIONAL ABSOLUTISM OP THE YEAR VIII 

“ A CONSTITUTION is presented to you ” proclaimed the 
Consuls of the republic to the people of France on 
December 15, 1799 (15 Frimaire an VIII). 

“ The constitution is founded on the true ebvolution 

principles of representative government, 

on the sacred rights of property, equality 

and liberty. . . . Citizens, the revolution is fixed in the 

principles through which it began. It is finished.” It 

was. 

The constitution of 1795 had not worked well. The 
acute division of power between the executive Directory 
and the legislative chambers had resulted in first the 
one and then the other violating the constitution in 
order to exercise effective control over the government 
of France. The constitution functioned regularly only 
until 1797, after which the Directory purged and sub- 
ordinated the chambers and ruled virtually as a revolu- 
tionary government until the middle of 1799. It was 
then the turn of the legislature to humble the Directory 
and to seize the reins of government. Meanwhile, with 
her most brilliant general far away in Egypt and Palestine, 
the once irresistible armies of France were suffering 
reverse after reverse in Europe at the hands of the Second 
Coalition. When the two frigates containing the party 
of General Bonaparte arrived back from the east in the 
bay of Fr6jus on October 8, 1799, and warned the 
inhabitants of the plague they were probably carrying 
from Alexandria, the latter cried out “ We’d rather have 
the plague than the Austrians ”, and made them land 
without observing quarantine regulations. In Paris, 

61 
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Bonaparte found sufficient disgruntled people, including 
two at least of the Directors, together with the presiding 
officers and a determined minority in both the Council 
of Ancients and the Five Hundred, who were willing to 
have despotism rather than the continuance 

OVERTHBOW ^ 

OF THE of the existing regime. The coup eVitat of 

MRBCTOBv November 9, 1799 (18 Brumaire an VIII), 
in the execution of which his brother Lucien (for the 
first and last time) overshadowed in adroitness and 
ruthlessness the illustrious Napoleon, made Bonaparte 
the master of France, and the country appeared to be 
his willing slave. Yet for her he brought out of Egypt 
not one plague but more than ten. 

His rule lasted in Franco and over largo areas of 
Europe beyond her borders for fifteen years, but the 
governmental machinery ho used throughout this period 
with but minor alterations, was manufactured within a 
few days between November and December 1799. The 
ooNSTiTtj- constitution of December 13, 1799 (22 
TioNAL Frimaire an VIII), assembled in the salon of 

OF CONSULATE Madamo Bonaparte on the frame of the dia- 
AND icMwiiB carded 1795 model for a constitution pre- 
pared for the Convention by Sieyes (now a Director and 
Bonaparte’s confederate) sufficed as a basis both for the 
Consulate and for the Empire of Napoleon Bonaparte, the 
transition being affected by the S^natus-consuUes orga- 
niques of 1802 (16 Thermidor an X) and of 1804 (28 Flor^al 
an XII). All three of these constitutional documents 
aimed consciously to secure and maintain the absolute 
power of Napoleon in fact, while preserving and paying 
verbal tribute to the forms of liberty. All three were 
submitted (the two latter in principle only) to general 
plebiscites of the people of France ; all three accorded the 
universal manhood suffrage acclaimed in 1793 but with- 
drawn in 1795, though accompanied by elections to the 
central legislatures triply indirect ; all three provided a 
supreme executive head (divided under the Consulate 
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only in theory) and a triply divided legislature possessing 
no powers of initiation (the Corps legislatif being allowed 
only to pass laws, the Tribunate — suppressed in 1807 — 
only to discuss them after proposal by the government, 
and the Senate — at first — only to annul them, in special 
circumstances) ; all three provide that ministers and a 
council of state shall be appointed by and act as agents of 
the executive head, and have no constitutional connection 
with the legislature ; all three leave a loophole for direct 
legislation by the head of the state ; all three impose the 
strictest administrative centralization of the country, 
providing (with the organic law of 28 Pluviose an VIII 
supplying detailed organization) each department with a 
prefect, each arrondissement with a sub-prefect and each 
commune with a mayor, all assisted by councils and all 
appointed by or under the authority of the head of the 
state ; all three prescribe a judiciary whose members are 
no longer elected but are appointed by the head of the 
state, nominally for life but actually (and after 1807 in 
particular) during his pleasure. 

This tremendous concentration of actual and ultimate 
power in France into the hands of one man, 
meant that the quality of the government of ooncentba- 
the country was dependent upon him alone 
to an extent unprecedented, even under 
Louis XIV, The great Bourbon boasted that he was the 
state ; the little Corsican was the state. 

Under him France was fortunate in her misfortune, 
that though he wasted her manpower and squandered her 
resources in a never-ending quest for world domination, 
his orderly and practical mind supplemented his shallow 
constitutional system by far-reaching reforms at home, 
notably in the spheres of the legal system, the educational 
system and the ecclesiastical system of France. His legal 
codes, and particularly the Civil Code, blended with a few 
of his own prejudices most of what was best of the system 
of the ancien regime and many of the innovations of the 
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revolution, and were to exert a world- wide influence ; his 
schemes provided France with the structure of what 
remains to this day one of the most satisfactory educational 
systems in the world ; even his religious settlement, em- 
bodied in the Conco7'dat of 26 Messidor an IX and the law 
of 18 Germinal an X, survived virtually unimpaired for a 
century. His constitutions were shams, the diaphanous 
AUMiNxs draperies that inadequately shrouded an 

TBATivE otherwise naked despotism, and their con- 

REFOBMs tributions to political science are negligible, 

but his administrative reforms, though they rested upon 
no popular sanction and paid less regard to the rights of 
man than to his nature and interests, often proved both 
salutary and permanent. Not without justice has ho been 
called “ the last and perhaps the most benevolent of the 
benevolent despots 

Napoleon’s constitutional ideas appear to have changed 
little throughout his public life. .Bliss was it in that 
, dawn to bo alive, and to be young was very 

ooNSTXTu- heaven, but to the young Corsican the 

TioNAL IDEAS jp^enclv Revolutiou was a heaven-sont oppor- 

tunity ratlier than an inspiration. “ Why do they not 
sweep away four or five liundred of them with tlio 
cannon ? ” he exclaimed to .Bourrionne as together they 
watched the mob storm into the Tuileries on June 20, 
1792. Three years later he was in a position to follow a 
similar inclination, and the whiff of grapeshot of October 5, 
1795 (13 Vend6miaire an XII) was the result. X’our years 
more passed and again ho cheerfully made use of military 
force to turn yet another corner in the constitutional 
history of France, when on November 9, 1799 (18 Brumaire 
an VIII) his grenadiers chased all that was left of the F'ivo 
Hundred out of the Orangery at St. Cloud, to be “ lost to 
view and to history 

Founded upon force and fraud, his system of govern- 
ment retained these as its two main props. In France a 
coup d’4tat was never again necessary for him, for on the 
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18 Brumaire he had captured the state, and he retained 
his hold ev^n through the reverses of the Moscow 
campaign and Leipzig. Deposed at last, in 1814, by the 
Senate he had created for himself at home and banished 
to Elba by the coalition he had created against himself 
abroad, he departed without a struggle, and without a 
struggle he returned to his throne for the 
Hundred Days — a testimony to the ben- despotic 
evolence of his despotism. It was only then 
that he abandoned the simple despotic principles with 
which he had devised his instrument of government in 
1799, and kept it sharp through fifteen hurrying years. 
And when he abandoned these principles, it was upon com- 
pulsion, a change of tactics rather than a change of heart. 
The trend between 1799 and 1814 had ever been in the 
direction of a more complete absolutism, not away from 
it. A consulate for ten years was extended to a consulate 
for twenty years, then to a consulate for life with the 
power to designate a successor, to become finally an 
empire with hereditary succession in Napoleon’s own 
family ; the Tribunate, which discussed without passing, 
and the Corps Mgislatif, which passed 
without discussing legislative proposals incbbasingdy 
placed before them by the government, 
were reduced, by successive stages of attack 
upon the independence of their personnel and the extent 
of their functions, to extinction in the case of the former, 
to a nullity in the state in the case of the latter ; the 
universal manhood suffrage was tampered with to restrict 
the lists of people eligible for electoral assemblies to the 
most substantial taxpayers. The Sdnat conservateur, a 
majority of its members nominated in the first instance by 
Bonaparte’s creatures, the two retiring and the two in- 
coming Directors (article 24, constitution of 1799), and its 
new members, chosen only from among persons previously 
approved by him, proved to be the best possible instru- 
ment for the furtherance of his dynastic ambitions and the 
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development of his despotic system. Devised in 1700 as 
a body simply to decide on the constitutionality of legis- 
lative proposals, it was gradually turned into a means of 
modifying the constitution, tlirough Senatns-cmffuUett and 
Shatus-consultes organiques, at the behest of Napoleon 
Bonaparte, and in a direction further and further away 
from “ the true principles of representative government ” 
and “ the sacred rights of property, equality and liberty ” 
THE “ SBNAT wliicli lic liud dcclared it to bo founded. 
ooNSKBVA- From a Sinat consmtakur it may bo said to 
have been turned into a 8ina:l innovatenr, but 
one of its innovations Napoleon had neither planned nor 
foreseen (if he had, the Senate might have gone the way 
of the Tribunate), for on April 3, 1814, this hitherto sub- 
servient body issued a decree removing Napoleon Bona- 
parte from the throne of France and abolisliing the 
hereditary succession in his family. Napoleon Bonaparte, 
it declared, had broken the social pact by which his 
constitutional monarchy existed, and had violated his 
coronation oath. The indictment that follows is remin- 
iscent of the indictment of George III contained in the 
American Declaration of Indepondencio. 

Three days later the Senate, transforming itself into a 
constituent body, published a liberal constitution in out- 
line form, calling the Bourbons back to the throne of 
France as constitutional monarohs, to share the exorcise 
of sovereign power with the representatives of the people. 
The creature of Frankenstein had indeed run amuck, and 
had tumbled down the whole sham fayado of Bonapartist 
constitutionalism. Napoleon, returning from Elba a year 
later, wisely left it in the dust. 
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No sooner had revolutionary and republican Trance begun 
to conquer and convert Europe, than Napoleon Bonaparte 
conquered the revolution and converted the republic 
(using the Consulate as his stepping-stone) into an heredi- 
tary empire. His model, ancient Rome, was an illustrious 
one, and he improved upon it according to his lights, by 
concentrating the complete cycle into less than five years. 
In October 1799 he returned from Egypt ; by May, 1804 
ho was Emperor. 

Rapidly making good the reverses which France had 
suffered since Campo Formio, he was able, by humiliating 
the Emperor at Lun6ville and by temporizing with Britain 
at Amiens, to consolidate his hold upon the 
ring of satellite states which had previously satellite 
recognized the France of 1795 as the centre 
of their universe. He found them in 1799 each a republic 
one and indivisible with its reflection of the Directory 
and its version of the Ancients and the Five Hundred. 
Ho did not suffer them for long to continue to remind 
him of the fog he had dispelled at St. Cloud on that 
memorable morning of 18 Brumaire. 


From republics one and indivisible, each possessing a 
great measure of actual and complete theoretical inde- 
pendence of France, he converted them into republics 
dependent and variable, in which the nom- oo^bbsion 
inal head of the state was his proconsul, and into 
then (where he did not annex them entirely 
to the French Empire) turned them into monarchies, 
Bonapartist and subservient. Meanwhile he was creating 
and widening an outer ring of client states which were also 


67 



68 


Bonapartist Constitutions 


VT. 11 


ONLY 

SWITZIflULAND 

BKMAXNS 

BKFXJBLIOAN' 


bidden to sup below the salt at the table of Bonapartist 
constitutionalism . 

Step by step the satellite states thus dogged the foot- 
steps of France from Directory to Consulate and from 
Consulate to Empire. Only Switzerland, of all these 
states, escaped the ultimate humiliation of a Bonapartist 
dynasty. With calculated magnanimity he permitted lier 
to become and remain a dependent federal republic in a 
ring of dependent unitary monarcliies. 

The people of the Helvetic republic, which had received 
its directorial constitution in 1798, chafed against the 
unaccustomed centralization which Frenc^h ideology had 
forced upon them, and the cantons seethed with righteous 
indignation ripening into open revolt. To 
strengthen the government, Bonaparte 
caused the Helvetic Directory to be re- 
placed early in 1800 by an executive com- 
mittee with wide powers. Then followed an amazing 
display of haggling between the First Consul and the 
Swiss, during which four separate draft constitutions for 
the Helvetic republic were prepared within the space of 
a twelvemonth, between May 1801 and May 1802, The 
draft of May 29, 1801, representing the First Consurs 
views, was so altered when it reached Switzerland that 
the constitution which emerged from the Assembly at 
Berne on October 24, 1801, proved inacceptablo to him, 
and pressure from the French authorities produced a 
reconsideration of the original draft, loading to the 
adoption of a new constitution on February 27, 1802. 
This new French ” constitution, though making some 
minor concessions to the representations of the Swiss, 
remained unpalatable to them, and an 
assembly of notables drew up yet another 
constitution on May 20, 1801. Though it 
left the Helvetic republic a unitary state, 
it was significant that this fact was not recorded in the 
opening words of the constitution (as had been the practice 
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in each of the previous Helvetic constitutions), but kept 
back until article 2, while the cantons are listed in careful 
alphabetical order and no capital is specifically designated 
(as Berne had been since 1798). A '' republic one and 
indivisible ” obviously would not work in Switzerland, 

Exasperated, the First Consul, instead of withdrawing 
the French troops frona Switzerland, as he had promised 
to do directly an agreed constitution could be adopted, 
completely reoccupied the country and prevented this 
fourth constitution of a twelvemonth from going into 
force. Nor had it satisfied the particularists in the 
cantons. 

The Gordian knot was cut by the First Consul, just 

three months before he became Emperor of the French, 

dictating a fundamental law for the Helvetic republic 

and for each, of the cantons, and these twenty miniature 

constitutions lasted until the allies drove the French out 

of Switzerland in 1814. This was the 

famous Act of Mediation of February 19, mediation, 

1803 

1803, in which he abandoned completely 
tlie task which he liad inherited from the Directory of 
trying to make a unitary state of Switzerland. But the 
Act of Mediation did not revive the old confederation in 
all its looseness and with all its variations in the status 
of members. It created a truly federal state, dividing 
sovereignty between the cantons and the central power 
somewhat in the way it had been divided in the United 
States in 1787. In accordance with the best federal 
theory the pre-existence of the cantons was admitted by 
giving each its constitution (sections 1-19) before the 
federal authority was mentioned (section 20). The cantons 
were made equal members of the federation and six 
new cantons were added to the original Helvetic re- 
public. 

This singular concession to deep-seated traditions of 
cantonal autonomy (though as a piece of Napoleonic state- 
craft it was less a concession than a decision to divide and 
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rule) was not made without the taking by the First Consul 
of his pound of flesh. The canton of the Valais, of vital 
strategic importance as containing the Simplon Pass, 
was separated from the Helvetic republic as an inde- 
pendent state. Later it was annexed as a department of 
France. 

The Swiss people did not take kindly to the Act of 
Mediation. By setting up a federal state Napoleon gave 
them a pattern for the future far beyond their existing 
desires, and in 1815 Switzerland, his domination removed, 
reverted cheerfully to the status of a mere league or con- 
federacy of sovereign cantons. Federalism was rejected 
almost as decisively as had been the republic one and 
indivisible. 

Switzerland had been a republic for centuries before 
the French Revolution, and a republic she remained 
FBKNCH through all the vicissitudes of the ensuing 

quarter-century, but the United Provinces 
uNiTitD of the Netherlands could only by courtesy 

NETincBLANixs callcd u rcpubUc during the hundred 

years preceding 1789. The impact of tlio French Re- 
volution in the Provinces had the effect of momentarily 
rehabilitating republican institutions by removing the 
Orangist pressure upon them, but it was only a temporary 
reprieve. 

The trouble between the “ Patriots ” and the Orangists 
had led to a Prussian invasion of the United Netherlands 
jjjjj in 1787 in favour of the Stadtholder, but 

BATAVIAW Pichegru and the hard winter of 1795 

BEivBLio removed the confederation of the United 
Netherlands and its Stadtholder from the annals of Europe. 
The Southern or Austrian Netherlands, whose bid for 
liberty had also just preceded the French Revolution, 
were annexed and became departments of France, but 
the Northern Provinces were allowed to set up a Bat- 
avian republic, one and indivisible. A constitution was 
slowly elaborated and reflected the triumph of the French 
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party in the country, by appearing finally, in 1798, with 
a Directory Qf five (Staatsbevind), a Council of sixty, and 
a Council of thirty, and a strictly centralized regime, the 
old provinces making way for eight departments. 

The First Consul, in 1801, increased the number of the 
Directory to twelve, and replaced the bicameral legislature 
by a single body of 35 members, but the batavian 
considerable control he was able to exercise consthu- 

TIONS 0!F 

over the Batavian republic under the Con- 1798 , I 801 
stitution of 1801 did not satisfy him when 
he became Emperor, so in 1805 the Batavian republic 
received its third and last constitution. The ancient 
office of Grand Pensionary was revived to provide 
Napoleon with a native Viceroy in the republic, but the 
excellent Schimmelpennink could not cope with the 
economic antagonisms of the emperor and the Dutch, 
and Napoleon, only a year later, decided to appoint a 
more reliable puppet by making his brother Louis king 
of Holland. The Batavian republic thus ended its single 
decade of existence. But Louis, ‘‘unwilling king of an 
unwilling people ”, failed sufficiently to prostrate the 
interests of the Dutch or to efface his own already negative 
personality before the inexorable demands 
of Napoleonic policy, and he went the way kingdom or 
of Schimmelpennink in 1810. The Northern 
Netherlands now joined their Southern 
neighbours as departments of the French Empire, and 
the riddle of the Scheldt was thus solved by making it 
a French river. And so it remained until the Empire fell. 
Few of his dependencies received less consideration from 
Napoleon than the Netherlands, and unlike Italy they 
had never known him as a liberator. 

The man of destiny, who took command in 1796 of the 
army of Italy at the age of twenty-seven, had very soon 
committed the Directory to the paternity of a series of 
republics which brought to the peninsula from Alps to 
toe, always excepting Venice, the new Hgime of liberty, 
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equality and resistance to oppression. To French policy 
and French ideas the Alps, like the Pyrenees 
a century before, had for the moment ceased 
to exist, and Italy became live political ex- 
pressions (or six if the tiny state of Xjucca 
be included) of the France of 1795, as General Bonaparte 
understood it. 

The Second Coalition played havoc with Napoleon’s 
Italian republics, and before the end of 1799 all except 
the Ligurian had been overwhelmed, while even there 
Massena was on the defensive in Genoa. Bonaparte’s 
second conquest of Italy, this time as master instead 
of as servant of France, resulted in the saving of the 
Ligurian and the revival of the Cisalpine republic, but 
Naples remained as a Bourbon kingdom. The Cispadano 
republic did not reappear and Piedmont was annexed to 
France and divided into departments. The groat dream 
of a united Italy, a federation of free republics under the 
disinterested protection of France, had been shaken by 
the handing over of Venice to Austria in 1797 ; now it 
was shattered completely and was to remain shattered 
for over half a century. Napoleon Bonaparte, for all his 
Italian blood, showed himself to Italy as but atiothcr 
Charles VIII. Once again ‘‘ Ad ognuno pu7.za questo 
barbaro dominio 

The second departure from, the republican trend in 
Italy came in 1801 when the Grand Duchy of Tuscany 
ITALY’S became, not the Etrurian republic but the 

EEPUBLios kingdom of Etruria (to provide a throne for 
LIQUIDATED liorcditary prince of Parma, whose own 

territory had been annexed by France). The kingdom of 
Etruria was itself annexed in 1808. 

The Cisalpine republic, most substantial of all the 
Italian satellites of Franco, was not allowed to retain 
nauch longer its free institutions under the constitution 
of 1797. In 1802 the First Consul changed it into the 
subservient Italian republic, giving it a new constitution 
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which, though retaining an elected legislature, enabled 
him, as Presjident of the new republic, to control it 
(acting through a native vice-president on the spot) as 
effectively as he was in control of Prance herself. This 
fresh constitution was as autocratic in tendency as was 
the French after the Senatus-consuUes of 1802. At the 
same time the Luccan and Ligurian republics became 
similarly subservient. 

It was only to be expected that, when the French 
empire was set up in 1804, the Italian republic should 
become the kingdom of Italy, with Napoleon 
as sovereign and his stepson Eugene Beau- kingdom of 
harnais as viceroy, while Prance herself was 
brought into direct contiguity with the new kingdom by 
the annexation of the Ligurian republic in the following 
year. This violation of the natural frontier of the Alps 
was to lead only to wider annexations, of the kingdom of 
Etruria, of Rome and the Patrimony of St. Peter (both 
to the French Empire) and of the Papal provinces (to the 
kingdom of Italy). Meanwhile the Third Coalition lost 
the mainland of the kingdom of Naples to Napoleon, who 
put his brother Joseph on the throne there in 1806, 
replacing him in 1808 by Joachim Murat, a brother-in- 
law, when Joseph was called to succeed yet another 
Bourbon in Spain. One of Joseph’s last acts as king of 
Naples was to give a constitution to the country, which 
Napoleon himself guaranteed on June 20, ; 3 onafaktist 
1808, and which remained nominally in force kingdom of 
until the end of the reign of Murat. Modelled ^ 

in the main on the imperial constitution, it contained 
a full measure of Bonapartist hocus-pocus. A farcical 
'' National Parliament ” consisted of five classes of 
members — ecclesiastics, nobles and scholars, who were 
life-members, and substantial property-owners and mer- 
chants, who were chosen by their fellows afresh for each 
parliament. This body was required to meet at least 
once every three years ; its proceedings were secret, and 
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reports were not permitted to be printed ; it was not 
allowed to discuss certain specified reseryed subjects. 
Murat’s tendency to disregard this constitution can. 
hardly be regarded as an onslaught upon popular 
government. 

No satellite republic was set up by France on German 
territory. The left bank of the Rhine was conquered, 
annexed and divided into departments of France by 1795, 
but it was not until the Consulate that any governmental 
remedy short of outright annexation was judged expedient 
for any part of Germany that fell within the French sphere 
ANNEXATION inHucncc. Then, in 1803, through the 
and ReicJisclemiiiUionsh^^^^^ the First Con- 

TioN IN by extensive mediatizations , giving nearly 

OEHMANY towns aud ecclesiastical states as 

well as the remaining knightly enclaves to the more im- 
portant princes and rulers, reduced the number of sove- 
reignties east of the Rhine to a more manageable number. 
By 1806 his management began to produce dividendvS. 
For Germany the year which saw the extinction of the 
Holy Roman Empire and the foundation of the Confedera- 
tion of the Rhine is one of the great dividing lines in her 
history. 

Germany at the end of the eighteenth century was 
seething with intellectual enlightenment, but barren of 
ideas for her political regeneration ; her 
culture was that of the Polls and flourished 
in the Kleinstaai and the free city ; Frederick 
the Great had despised as intellectually barbarian the 
well-drilled Prussia of his father’s moulding over which ho 
ruled ; Austria and the Empire, despite Maria Theresa 
and Joseph II, resisted the AufJcldrung with an imperme- 
ability unrivalled in Germany. Such was the region upon 
which burst all the disruptive force of the French Revolu- 
tion and all the eruptive vigour of Napoleon Bonaparte. A 
people so unmindful of the chaos of its political institu- 
tions could resist neither of these. 


I>OLITI0Ar 
IMPOTENOTC 
or GBXIMANY 
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Napoleon once declared that if the Holy Roman 
Empire had not existed it would have been necessary to 
create it, but when in 1806 he found it an obstacle to his 
schemes, he brushed it contemptuously boman 

aside. It expired without protest, nor can empire 
history lament its passing. Austria had by 
then discovered its hollowness even as a dynastic tool, and 
the Diet at Ratisbon, which could attract the representatives 
of only fourteen princes out of a hundred, and of four free 
towns out of fifty-one in 1778, rightly deserved Napoleon’s 
scorn as nothing more than a miserable monkey-house. 

Napoleon’s system in Germany spread not only his own 
power, but the social and political ideas of the French 
Revolution far beyond the Rhine. His policy for Germany 
was dictated by no other considerations than Bonapartist 
reasons of state ; his drive through Germany’s constitu- 
tional maze was based upon dynasticism and adminis- 
trative expediency ; yet he brought a simplification to 
Germany’s problems such as could not napoleon’s 
conceivably at that period have been simplifica- 
achieved from within. Broadly, his policy obemany’s 
was to isolate Austria, to render Prussia rBOBLEMs 
permanently impotent and pliable, to make treaties with 
the smaller princes and to build up the secondary states 
into a barrier, a third Germany, to insulate the two leading 
powers. Advised by Talleyrand, he met the problem 
of northern and southern Germany in different ways. 
Prussia and Austria having both been driven back far 
from the Rhine, the north was carved into new Bona- 
partist states, while the south was left to its native houses, 
provided that they became the creatures of French policy. 

Once he had decided to impose political reorganization 
upon Germany, Napoleon at first wavered from plan to 
plan. Then, with characteristic and lightning rapidity he 
completed his plans, and, having made adequate military 
preparation east of the Rhine, gave the astonished 
German envoys at Paris twenty-four hours in which to 
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accept the treaty of the Confederation of tlie Rhine, or to 
risk inediatization for the states they represented as the 
price of refusal. Fifteen states immediately adhered to the 
new arrangement. 

As a piece of clear-headed statecraft the constitution 
of the Confederation of the Rhine cannot but commatid 
ooNi’FDEKA- admiration, despite the characteristic in- 
TioN oir THE sincerityof its provisions. “ It was dictated ”, 
says Trcitschko, “ by a thorougli knowledge 
of the German estate of princes.” The fifteen princes, by 
joining the new Confederation, severed themselves for ever 
from the Holy Roman Empire (article 1) ; a hollow diet 
of two colleges was devised to meet at Frankfurt am Main 
(article 9) and to prepare a fundamental statute for the 
Confederation (article 11), which of course (for tins was a 
Bonapartist constitution) it never did ; the princes had 
all to contribute fixed contingents of troops to any war in 
which France or the Confederation was involved (articles 
35-38) ; each member of the Confederation rccoivod plunder 
in the shape of mediatized lands (artides 17-26), and a 
thorough simplification of boundaries and of territories 
within the frontiers of the Confederation was carried out 
(articles 13-16). Here Napoleon builded bettor than lie 
either knew or cared. These rearrangements were carried 
out merely to increase his hold upon western and central 
Germany, but for Germany herself they wore later to 
prove an untold blessing. “ By these masterly pro- 
visions ”, claims Fisher, “ the political map of Germany 
was simplified, and more was done for the cause of good 
government in the valleys of the Danube, the Neckar and 
the Main than had been effected by all the policies of the 
eighteenth century.” The patchwork map of the old 
Germany, with its enclaves and its sovereign territories 
often but a few miles square, was an eyesore to an orderly 
mind such as was Napoleon’s, and he re-drew it with a 
thoroughness before which even the principle of legitimism 
was to stand powerless. 
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By framing (in every sense) this Confederation, making 
himself its opicial '' protector ’’ (article 12) and its prince 
primate his nominee, Napoleon completed a process he 
had begun at Luneville in 1801, a process of decimation, 
rationalization and Gallicization of the remaining inde- 
pendent states of western Germany. Austerlitz and Jena 
placed both Austria and Prussia beyond effective protest, 
and made possible also a rapid growth of 

^ ir o EXPANSIOIST 

the Confederation of the Rhine (as provided op the con- 
for in article 39) not only to north Germany, ^^^eration 
but to the Elbe, the Oder and the Vistula, in the years 
succeeding 1806. In 1807 Saxony, Oldenburg and Meck- 
lenberg were included ; in 1808 the Bonapartist kingdom 
of Westphalia (which had been presented with Jerome 
Bonaparte and a stock constitution in 1807) was added ; 
in 1809 the Grand Duchy of Warsaw, to the chagrin of 
Poland’s patriots, was made to adhere. It was not be- 
yond Napoleon’s imagination to have stretched the 
Confederation of the Rhine to the Neva had the fortunes 
of 1812 been different. Then indeed might his '' grand 
systeme fed^ratif europeen ” have truly existed. 

The era of Napoleon changed the forces and destinies 
of Germany in many ways. However much of his work 
was undone at Vienna, there was much that nothing 
could undo. He had brought to political life a people over 
which generations of its own patriots had despaired ; he 
had galvanized Prussia, cut away the dead 
weight of the imperial crown from Austria, longer a 
sent the efffciency of Trench administration <>eoqe'A.ehioal 
into the whole of western Germany, and 
simplified her state system to an extent almost unbeliev- 
able. After Napoleon had finished with her, Germany 
may not already have been a nation, but she had become 
much more than a geographical expression. 

Poland had far more to hope for from Napoleon, but far 
less to thank him for than had Germany. On October 10, 
1795, just five days after the whiff of grapeshot of 13 
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Vendemiaire from which Napoleon’s groat fortunes date, 
the once great state of Poland had come ,to her final 
misfortune. The name ''Poland” lived on 

NAPOLEON 

AND THE only as a theoretical expression, and for many 

years was by agreement never used in the 
state papers of Prussia, Austria and Russia, Napoleon, 
who might with impunity have done something for the 
Poles in tlie treaties of 1797 and 1801, and who did actually 
toy with the idea of reviving the kingdom of Poland in 
1807, found reasons for keeping that name off the map of 
Europe, but under another name, the Grand Duchy of 
Warsaw, he did give separate though short and dependent 
political existence to what had once been part of the 
ancient Polish state. 

Long before the partitions of the eighteenth (century 
the political institutions of Poland had diverged so far 
TttB ANoluNT pro'iiis'ng beginningrt tliat tlioy 

roLisii became the Augean stables of political 

coNSHrumoN and the standing butt of practical 

politicians of all countries. The celebrated liberum veto 
“ that would have been thought impraciticjablo had it 
never existed ”, and that made “ every individual of the 
nobility and gentry ... an Estate of the Kingdom ”, 
aroused alike the scorn of Voltaire, the reforming zeal of 
Rousseau and the warning finger of Alexander Hamilton, 
before it disappeared from the face of Europe, dragging 
the Polish state and monarchy with it. 

The many attempts made to reform the Polish con- 
stitution during the eighteenth century were all defeated 
by internal faction or by the interests of Poland’s more 
powerful neighbours. But the institutional revolution 
ABOBTivB initiated by the Four Years’ Diet in 1788 — 
CONSTITUTION a revolutiou no less interesting at the outset 
' than that which started in France a few 

months later and stole from it the spotlight of history — 
came too late to save Poland either from herself or from 
her aggressors. “ The memorable constitution ” of the 
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third of May, 1791, in which the revolution against 
the ancien regime in Poland culminated, was never put 
into operation. '' The new constitution ” wrote Edmund 
Burke, in December, 1791 — after praising its theoretical 
excellence — “ only serves to supply that restless people 
with new means, at least new modes, of cherishing their 
turbulent disposition.'’ It would have replaced the weak 
elective monarchy and the liberum veto by a stronger 
hereditary monarchy. The privileges of the nobility and 
gentry would not have been abolished, but the burgesses 
would have received certain rights and the peasants would 
have been protected and gradually freed from serfdom. 
The king would, in the exercise of his executive power, 
have been advised by a cabinet responsible to the legis- 
lature, which would have remained bicameral, but on a 
reformed basis. The danger of renewed constitutional 
stultification would have been met by the calling of a 
fresh constituent diet every twenty-five years. 

This constitution, framed at the same time as the 
French Constitution of 1791, was little influenced by con- 
temporary events in France. It owed much to Montes- 
quieu, and his exposi of the British constitution ; it was 
a product of the Auflddrung, not of the years of revolution. 
With all its faults it gave to the Poles during the century 
and a quarter of their bondage a tradition of constitutional 
and enlightened government, a symbol of what might have 
been and of what might be again. 

Napoleon, with the full approval of that romantic 
realist Alexander I of Russia, created the Grand Duchy of 
Warsaw in 1807 for his ally the King of Saxony (whose 
dynasty was to have been given the new hereditary 
crown of Poland following the death of King Stanislaus, 
under the constitution of 1791). He initi- grand 
ated a constitutional regime on the model of duchy of 
his own imperial system in France, and made 
the Grand Duchy a member of the Confederation of the 
Rhine. Representative institutions were provided, but 
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all the characteristic Bonapartist bars to popular control 
were also present — legislative bodies unablp to initiate 
or to discuss except in sectional committees ; a senate 
appointed by the king and with life tenure ; a lower house 
elected by special classes of substantial citizens only ; 
strict administrative centralization under appointed 
prefects, sub-prefects and mayors. The Liberty ” that 
Napoleon in the final section of the constitution of 1807 
(article 89) declared he was giving to the Poles was handed 
out in very small parcels, with many strings attached, 
but though the function of this constitution, as of so 
many others, was merely to give tlie appearance of a 
national sanction to Napoleon’s constant demands for 
recruits and subsidies ”, it also bixmght to the (fraud 
Duchy (which included the bulk of Prussian Poland, 
together with (.'Cracow and Eastern Galicia after 1809) the 
equalitarian legal system of the Ifrench .Revolution to 
which Napoleon continued to adhere, Th is meant not only 
religious toleration and the abolition of serfdom, but also, 
as a permanent boon, tlic blessings of the Code NapoUon 
(adopted in accordance with article 69 of the constitution). 
The constitution of the CJirand Duchy of Warsaw 
remained in force xmder five years, and the retreat from 
Moscow, which blotted it out, also prepared 
KixcnoM oij' the way for Alexander’s Congress king- 
POLAND, 1815 to t)o brought forth with 

much labour by the Congress of Vienna in 1815. The 
Constitution of November 1815 fulfilled Alexander’s 
promise to the Powers of “ a representation and national 
institutions ” for Poland, but though it was on paper a 
great advance (when compared with Napoleon’s devices) 
in the direction of representative self-government on a 
national basis, only the Polish nobility and gentry bad 
any part in government, and the control of Russia over 
the policy of the kingdom was safeguarded by the 
appointment of a viceroy and a commander-in-ohief of 
the Polish army by Alexander himself. 
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Disliked with unusual unanimity, but for most varying 
reasons, by the Poles, the Russians, the Emperor Alex- 
ander and the Vienna Powers, this constitution may be 
said never to have been given a chance by any of them to 
show how bad or how good it really was. It barely sur- 
vived Alexander himself, only to be swept aside by his 
successor — as Castlereagh had foretold — in favour of 
an “ Organic Statute ” which, while it preserved certain 
distinguishing rights for the Poles, incorporated the 
kingdom as an integral part of the Russian Empire and 
replaced the elected Diet by an appointed council of 
state. In 1847 the Organic Statute disappeared too, 
and the Congress kingdom lost its identity and all its 
remaining rights, to become the Russian province of 
Poland. 

The story of Bonapartist constitutionalism was very 
much the same everywhere. Republics one and indivisible 
on the model of 1795 were succeeded by general 
republics dependent and variable on the slattern oe 
model of 1799, and these in their turn gave constitu- 
place to monarchies consanguinous and 
subservient on the model of 1802-4. Joseph Bonaparte 
became king in Naples and then in Spain, Louis in Holland, 
Jerome in Westphalia, Joachim Murat in Naples, Eugene 
Beauharnais viceroy in the kingdom of Italy, and then, 
as the supply of dependable relatives began to run out, 
the faithful king of Saxony was made Grand Duke of 
Warsaw. Only Switzerland survived at the second status 
into Napoleon’s third stage of development. Every- 
where the shadow of representative government and 
popular sovereignty was conceded and their substance 
denied. Whatever the local variation on the theme of 
the constitution of the year VIII, whatever permutations 
and combinations of the institutions of the Consulate 
and Empire were indulged in, the result was always the 
same — constitutional absolutism. Nor did this involve 
a contradiction in terms, for though Napoleon Bonaparte 
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never gave or intended anywhere to give self-government, 
he did give equality before the law, aiid what is just as 
important, it was good law. Herein indeed, if nowhere 
else, was he the heir to the revolution. 

In all that greater part of Europe which may bo 
described as Napoleon Bonaparte^s sphere of influence, 
only two constitutions introducing a new rdgime were 
put into operation while he was in power in France 
that were not to a greater or a lesser extent dicitatod 
by him, and that did not boar liis characteristic stamp. 
These were the Spanish and Sicilian constitutions of 
1812. 

When he sent his brother Joseph from the throne of 
Naples to that of Spain in 1808, Napoleon sent with liim 
a constitution for Spain of the familiar typo. Josopli was 
to have nine ministers and a council of state, there was 
to be a senate appointed for life, and a Corte.'^ of tlireo 
estates to which were added deputies from the colonics. 
Freedom of the press, the abolition of torture and the 
Inquisition, as well as of feudal privileges, and a now legal 

si’AiN Bi'TFCT. promisod. The national rising 

BONAr ARTIST of tlic Spauiards against the rule of Joseph 
TiwABiBM Napoleon was soon to engulf this 

constitution, and the insurgent Cortes of 
Cadiz produced its counter-constitution of 1812. Bona- 
partist constitutionalism in Spain received the espada 
almost before it had entered the ring. 

In Sicily it did not even enter the ring. When the 
Bourbons were driven by Napoleon from Naples for a 
second time, they were able to retain Sicily 
RKPELs IT ^ British army of occupation. 

During the British occupation, between 1808 
and 1814, the struggle between the monarchy and the 
estates of Sicily placed the British commanders virtually 
in control of the administration of the island. Their 
reforms, involving the disappearance of the ancien regime, 
were comparable in extent to those of Joseph and Murat 
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on the mainland, and the constitution drawn up by the 
estates in 1812 was not without justice called the 
British ” constitution. Like the Spanish (which was 
also drawn up in territory under British occupation) it 
ran counter to all the trends of Bonapartist absolutism. 
But it also ran counter to the traditions of Bourbon 
absolutism, and lapsed in 1814 (again like the Spanish) 
when the British withdrew. Though promulgated in 
defiance of all that Napoleon stood for, these two con- 
stitutions were, by a strange irony, both brought down 
by his fall. 



CHAPTER VII 


POSTSCRIPT TO BONAPARTISM —THK NAPOLEONIC IDEA 


It was not until the feveriKsh, hundred days of Napoleon’s 
last phase of power that he produced his first and only 
genuine constitution, genuine in the sonsci 
that it did not take away by stealth with 
one hand what it gave openly with the 
other, genuine in that it was not merely a mask for the 
face of absolutism. 


THU ACTI5 
ADBl'iTONNm 


The Ack, additionnel aux Conditutions de. I' J'Jmpire, as 
Napoleon insisted on calling it, though in spirit it hrokii 
with them completely, was forced from liim by tlu^ 
pressure of events. Published on April 22, 181 T), just 
five weeks Jiftcr his return from Elba, it was an a.ppeal 
to the French people, a bid for their support sucli as lie 
had not previously found it necessary to make. In 17!)!), 
in 1802 and in 1804 the people of Prance had been asked 
by plebiscite to ratify his constitutional changes, hut tlie 
alternative was chaos. In 18 Ih they had boon presented 
during the year since his first abdication with two distinct 
forms of government alternative to his own. By the Bonate 
constitution of April 6, 1814, a sovereign people was, of 
its own free will, sotting up a strictly limited 
ooMMTraons monarchy, leaving to the king executive 
functions only. By the Constitutional 
Charter of Juno 4, 1814, an absolute monarch, volun- 
tarily and by the free exercise of his royal authority, was 
conceding to his subjects the realities of representative 
government. Both of these were advances upon the 
constitutional absolutism of the Consulate and the 
Empire ; both of them united in recognizing the Bourbon 
and not the Bonaparte dynasty as head of the French state. 

84 
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The Charter had swept aside the Senate constitution as 
a practically j)ossible form of government for the Bourbon 
restoration. It was, therefore, principally against the 
former that Napoleon was forced to make his bid. 
'' Louis XVIII played the Charte ; Napoleon doubled 
and played the Acte additionnel,'' But though this time 
he had no aces up his sleeve, he still remained unable to 
play straight. It is significant that while the preamble 
to Louis’ Charter is much more absolutist in its assertions 
than is the body of the constitution in its provisions, 
the preamble to Napoleon’s Acte additionnel is much 
more liberal in its professions than is the rest of the 
document in its concessions. 

It is also significant commentary upon the changed 
status of Napoleon’s power and self-confidence in 1815 
as contrasted with 1799, that whereas in 1799 he had 
taken Sieyes’ constitutional plan and scooped out its body 
and heart, using only the husk to give liberal and popular 
cover to the machinery of absolutism, in 1815 he accepted 
the draft constitution prepared by Benjamin Constant, 
a known and avowed liberal (drawn up, 
admittedly, with an eye to what the constant’s 
emperor, in his extremity, would be able 
to stomach), virtually without amendment. Even the 
hereditary peerage, to which Napoleon objected strongly, 
remained part of the Acte additionnel. His personal 
stamp is confined to the title (on which he insisted with- 
out deceiving even himself) and to the preamble (with 
which, even if he did not deceive himself, he succeeded 
in deceiving a portion of posterity). 

The preamble argues that over a period of fifteen 
years he had been seeking to perfect constitutional forms 
in accordance with the needs and desires 
of the people of France, but that, in pur- ^ 

suing his aim of founding a great European 
federal system, he had found it necessary to adjourn the 
establishment of certain internal institutions plus 

G 
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specialement destinces a prot6gcr la libcrte des citoyens 
His aim being now to maintain peace, he desired to make 
tlie constitutions of the empire conform '' aux vamx et 
aux besoins nationaux ”, for wliicli reason he was giving 
to the representative system toiite son extension ” and 
submitting his proposals to the vote of the whole people. 

In the body of the constitution wo lind the emperor 
retaining the executive power without che(^k (though 
ministers are allowed to be members of the legislature, 
they need not be), but sharing the legislative function 
with the two chambers (article 2), The dice are still 
loaded in favour of the emperor in the 
legislative sphere becaxise the government 
alone lias the right to initiate legislation, 
while, though the two houses can submit 
ameiidmonts, they cannot insist upon tiuun (article 23) 
and must, if tlie government rejects these, simply ac(icpt 
or reject a law in tlie form originally proposed, l^hc 
power of dissolution (article 21) and the unlimited right 
to create new poors (article 3), gives the government 
valuable weapons against a recalcitrant legislature, which 
are hardly balanced by sixch olemonts of popular parlia- 
mentary authority as the election of its presiding officer 
by the Chamber of Dopirties itself (article 9), the require- 
ment that a new legislatui'o shall assemble within six 
months of a dissolution (article 21), tlie reservation to the 
Chamber of Deputies of tlie right to propose taxes, loans 
and levies of men (article 30) and the forbidding of meet- 
ings of the House of Peers when the Chamber of Deputies 
is not in session (article 22). 

The franchise is not broadened, and the system of the 
empire is little changed, except for giving special repre- 
sentation to industrial, manufacturing and 
ruANCHisB commercial interests by allowing the de- 
partmontal electoral colleges to choose repre- 
sentatives from lists submitted by chambers 
of commerce (article 33). The independence of the 
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judicial system is made more real by judicial appoint- 
ments beings for life from the moment of nomination 
(article 51), instead of for life subject to a probationary 
period of five years. 

An innovation is the addition of a declaration of the 
rights of citizens (section VI of the Acte)^ in which equality 
before the law is mentioned first, followed by liberty of 
worship, the inviolability of property, the prohibition of 
a censorship (against which the Senate had protested so 
vigorously in 1814 in its decree deposing Napoleon) and 
the right of petition, while declarations of 
a state of siege are to be confined to cases declaration 
of invasion and civil commotion and to be 

INCLUDED 

confirmed by the legislature. Finally it is 
declared that no restoration of the Bourbon dynasty, or 
of the feudal nobility, is possible, and the sales of the 
national domain are stated to be irrevocable. 

The Acte additionnel was accepted overwhelmingly in 
a popular plebiscite, with a million and a half votes in 
its favour and only five thousand against, but the battle of 
Waterloo a few weeks later tipped the balance in favour 
of the five thousand objectors, Napoleon went to St. 
Helena and the Acte additionnel never went into operation. 

In a hundred days”, said Metternich, “Bonaparte 
undid the work of the fourteen years during which he 
had been in power. He let loose the revolution which 
he had suppressed in France.” But the tentative radical- 
ism of the Acte additionnel can hardly be said to have 
amounted to this. Indeed, we see in it Bonaparte the 
would-be legitimist rather than Bonaparte 
the sans-culotte. In it he borrowed much legitimism 
from Louis XVIII’s Charter of 1814 ; in it 
he sought to perpetuate the Bonaparte 
succession, and to exclude for ever the Bourbon dynasty 
by identifying it with the ancien regime ; in it he conjured 
up a great European federation with himself, the liberal 
emperor, as king-pin. 
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The Acte additionnel did not serve to prolong the first 
empire, but thirty years after Napoleon’s death its memory 
was not without value in the foundation of an Empire 
additionnel. Louis Napoleon Bonaparte, nephew and 
step-grandson of the greater Napoleon, came to position 
and power in France by ways more devious 

THE ACTE T , ./ J 

AHD Tim and less spectacular than did the latter. 

EMpmE apprenticeship of the Carbonari had to 

serve for that of Toulon, the fiascos of 
Boulogne and Strasbourg for the whiff of grapeshot and 
the bridge of Lodi, the '' University of Ham ” for the 
researches of the Egyptian campaign ; but they led, 
nevertheless, aided by an illustrious name and Les I dees 
napoUoniennes, to what an acute contemporary observer 
called, with justice, ''The 18 Brumaire of Louis Napo- 
leon Paying Napoleon I that sincere flattery which 
only perhaps a sub-filial piety could inspire, Louis 
Napoleon (despite a name which hinted at a compromise 
between two dynasties) was able to imitate the phases 
of the Consulate and the Empire with amazing veri- 
similitude. The coup d'etat of 1851 follows closely that 
of Brumaire ; the constitution of 1852 resembles that of 
the year VIII ; the empire of 1852-60 that of 1804-14 ; 
the empire of 1860-70 that of 1815. The constitution of 
1870 may be called the Acte additionnel of the Second 
Empire, and Sedan was its Waterloo. 

The circumstances were, of course, very different, 
Louis Napoleon was freely elected President of the 
French Republic by direct universal fran- 
chise under the constitution of 1848, on 
December 10, 1848, and his illegal assump- 
tion of extra-constitutional power did not 
come until December 2, 1851, three years later. On the 
other hand, the period corresponding to the Consulate 
lasted barely a year, the imperial rank being restored on 
December 10, 1852 (the day on which Louis Napoleon’s 
four-year term of office would have expired, and under 
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the constitution of 1848 he would not have been immedi- 
ately re-eligible). The “ authoritarian empire ”, under 
which no concessions were made in the direction of a 
more liberal regime, was only maintained by Napoleon III 
until 1860, whereas Napoleon I had maintained his 
authoritarian empire until his first abdication in 1814. 
The decade of the sixties saw a series of concessions, 
beginning with the decree of November 24, 1860 (which 
initiated the return to parliamentary government) and 
culminating in the restoration of the liberty of the press 
and the right of public meeting (laws of May 11 and 
June 6, 1868). A complete constitutional revision, giving 
the initiative in legislation to the chambers as well as to 
the emperor and requiring the consent of both houses 
for the passing of laws {Sdnatus-consulte fixant la con- 
stitution de VEmpire, May 21, 1870), and new laws on 
local government, allowing the conseils gdniraux to elect 
their own presidents, and the mayors to be chosen from 
the members of the municipal councils (laws of July 22 
and 23, 1870) followed. Punctuating his major con- 
stitutional changes by plebiscites, as had his predecessor, 
Napoleon III obtained 7,350,000 votes for his constitution 
of 1870, but over a million and a half were against it. 
Though this Acte additionnel of the Second Empire 
received such clear ratification, and though article 1 
stated “ The constitution recognizes, confirms and guar- 
antees the great principles which were proclaimed in 1789 
and which form the basis of the public law of the French 
people ”, Nemesis came almost as quickly to this second 
Acte additionnel as to the ficrst. On September 4, 1870, 
the Corps Ugislatif (not the Senate this time) re-established 
the republic, set up an emergency government of national 
defence, and reminded citizens of the crisis of 1792. To 
the last the Second Empire was the shadow of the first. 
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Legitimist Constitutions — The Condescended State 

The 2^Ti7iciple of legitimism, bTilliantly conceived by Talleyrand 
as a device for salving for France the maximum jmssible in 
^mstige and territory from the wreckage of the revolut%onary 
and Napoleoriic era, urn accepted by the potoers at the Congress 
of Vienna, and not ojily preserved for France the frontiers of 
1790, but also jmvided a pattern for the rebuilding of Europe 
after two decades of war. 

In the sphere of government a logical acceptance of the 
principle would have implied the complete restoraMon of the 
ancien regime, but for many reasons it tva^s not found pjracUc- 
able or expedient to adhere ruthlessly to its formula. Instead, a 
compromise was worked out almost everywhere [even in the 
Papal Stales and Naples, though the lamip-posts were up- 
rooted, enlightened rule had left ideas in peoples^ heads that 
could not easily be p)ut out) and this compromise tended to bring 
with it either the existence or the promise of forms of government 
that were ascertainable in the shape of loritten constitutions. 
The written constitution conquered most of the world in this era 
of restoration, but it was a constitution conceded and revocable, 
the condescension of a prince to his subjects, not the freely adopted 
instrument of a sovereign people. The representative estates of 
the ancien regime, resting upon tradition and custom, tended to 
disappear, and legislative bodies, elected on a narrow basis and 
possessing strictly limited powers, to take their place. The prince 
reserved all sovereignty to himself, but the great revolution had 
also been a great warning. Legitimist constitutionalism was not 
liberal but it was at least, in most cases, genuine. Monarchy, 
though technically not yet limited, recognized boundaries beyond 
which it was wise not normally to step. Above all, though the 
liberty at which the revolution had aimed was ignored, the 
equality it had brought and Napoleon had maintained, was only 
half-heartedly assailed. 
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LEGITIMISM IN THEORY AND PRACTICE 

Legitimism was seized upon, though perhaps not originally 
conceived as such, to serve as an anti-revolutionary bul- 
wark. As worked out in the various states 
of Europe — for it was not found possible eevolvtion- 
to extend it to the New World, while in the bulwark 
colonial sphere it was conveniently ignored — it rarely 
imphed a complete negation of all that the revolution 
had stood for. The rights of man were not recognized, 
nor was the principle of nationality, but the rule of the 
majority tended to be accepted as the alternative to 
absolute rule. The principle of unanimity in the state, 
to which the people as a whole are permitted to subscribe 
but which they are not allowed to question, had been 
given rudimentary expression in an experimental way by 
Napoleon, but not for another century was machinery to 
be devised that would make this principle (though in the 
sphere of religion it had once been the rule) a practicable 
alternative to the absolutism of one or the rule of the 
majority. The stigma of its association with Napoleon 
perhaps explains the long quiescence of this powerful 
answer to the doctrinaire’s prayer. 

Legitimism, on its constitutional side, was thus a step 
forward from despotism, even from benevolent despotism, 
in the direction of liberal institutions, and ^ 
as such it was supported by many who had ward irom 
subscribed to the ideals of the revolution. 

Both the Romantics in literature and the Idealists in 
philosophy, for varying reasons, chmbed on the legitimist 
band-wagon, not always to perch there very securely. 
But legitimism from the first aroused the opposition not 
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only of the Bonapartists but of all those who remained 
advocates of the sovei'eignty of the people^ and to these 
were added all whose national aspirations had not been 
satisfied, whether they cared for popular sovereignty 
or not. 

For Talleyrand, who originated the principle, legiti- 
mism was expediency, a device to save France from a 
feared dismemberment and to keep for her the natural 
frontiers of the Rhine, the Alps and the Pyrenees . Ite 
succeeded in converting the Tsar of all the Russias to 
his principle at Paris in 1814, and all but succeeded in 
securing the natural frontiers at Vienna. For Alexander I, 
who popularir.ed the principle after his conversion, it was 
yet another ideal in following whicli he could continue 
to adhere to both liberalism and autocracy 
AMXANDMii i at once. His belief in free institutions, 
though not such as are forced from feeble- 
ness, nor contracts ordered by popular 
leaders from their sovereigns, nor constitutions granted 
in difficult circumstances to tide over a crisis ” shows 
both the condescension and the conservatism of legitimist 
constitutionalism, and initiated a tradition well upheld a 
third of a century later by Frederick William IV of 
Prussia, who, in 1849, '‘would not pick a crown out of 
the gutter For Metternich, who systematized the 
principle, legitimism stood for stability, and provided 
insurance against the twin evils of revolution and repxib- 
licanism. It was he who relentlessly applied the principle 
through thirty years of European development, and who 
indissolubly associated it in the eyes of liberals with 
reaction. 

Legitimism in practice is seen at work first of all in 
the Vienna treaties, of which one of the two most signifi- 
cant legitimist constitutional documents, the German 
Bundesahte, formed part, but of which the other, the 
French Gharte^ did not. At times legitimism was inter- 
preted as the negation, not only of the revolution and the 
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republic, but of any sort of constitutional rule, as in the 
Spain of the^ restored Bourbons. At other times, as in 
the Congress kingdom of Poland, it was 

o O j _ LEGITIMISM 

regarded as implying a written constitution in the 
of a type so advanced for those reactionary 
days that it was actually called “liberal”. 

In Italy legitimism took an extreme reactionary form 
(notably in Naples and the Papal States) and no con- 
stitutions were granted; but in the Netherlands, where 
another Congress kingdom was set up under the ex- 
Staatholder, and the principle of legitimism was flouted 
(as it was in Poland) in the territorial settlement, a 
legitimist constitution emerged from an illegitimist act. 
In Germany the reception of legitimism was mixed ; for 
Germany as a whole the confederate BundesaJcte, in its 
thirteenth article, promised constitutions with assemblies 
of estates in the member states ; a few only of the rulers 
of these states interpreted the article broadly and granted 
constitutions proper, but the majority, including Austria 
and Prussia, ignored it, as they ignored the constitutional 
aspect of the legitimist movement altogether. Legitimist 
constitutionalism thus represents only one side of legitim- 
ism as a whole. 

Those of the restored or reassured monarohs of the era 
of 1815 who decided to give to their countries, out of 
their infinite goodness, written constitutions, T.-B-aTT' TivrT.CT 
had no ready-made models which they could oonstitu- 
adapt to their local needs, and rarely any 
domestic tradition of constitutional government. Con- 
stitutions of the Bonapartist stamp were naturally looked 
on with disfavour, while anything associated with the 
French Revolution, including the monarchical constitu- 
tion of 1791, were of course anathema. The example of 
the United States of America was not yet taken seriously 
or understood adequately in Europe, and Britain, who had 
developed a constitutional monarchy of imposing appear- 
ance and achievement, had not reduced her governmental 
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system to a compact constitutional code. Europe might 
be asked to venerate, but could hardly be expected to 
adopt, what it was unable to comprehend. 

Nevertheless, in a vague way, the British system was 
perhaps the principal influence in the making of the 
legitimist constitutions. The cloud which 
had hung over Britain for a while after the 
American Revolution was dispelled long 
before 1815. Britain’s prowess, not to mention her 
subsidies, during the long wars against Napoleon, had 
raised her prestige high again. Her constitution appeared 
to Europe to have preserved her in some metaphysical 
way from the onslaughts of revolutionary movements, as 
well as from the insanity of her king and the inanity of 
her royal family. Her king was most emphatically not 
the state, especially after 1811, yet the state prospered 
and Parliament continued to debate resoundingly and 
freely before all the world in the pages of Mr. Cobbott 
and Mr. Hansard. The growing demand for a more 
representative legislative system did not yet obtrude 
enough to shake the complacency of Europe with regard 
to the British constitution. Certainly it would have 
been copied extensively in 1815 if only its outlines had 
been clearer. 

As it was, it was better understood then than it had 
previously been. The younger Pitt had given it some 
much-needed definition, and a new generation of con- 
tinental commentators now began to wrestle with its 
mysteries. Benjamin Constant, principal author of the 
Acte additionnel and an important figure in political 
thought under the French Restoration, had examined it in 
his Cours de droit constitutionnel in 1814. Montesquieu’s 
simplification of the British constitution was by now 
suspect, and the division of functions began to be pointed 
to as the key, instead of the separation of powers. Britain 
herself might have a roi faineant (that was a matter 
of taste), but she had a ruling oligarchy that kept all 
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efifective power undivided in its hands, and strong govern- 
ment combined with the preservation of the liberty of the 
subject (though under Pitt this happy combination had 
for a while receded into the background) appeared to 
have been secured. Legitimist monarchs who were con- 
stitutionally inclined could not but turn their eyes across 
the Channel. Louis XVIII had lived for 
many years in England, and his Charter set ^ 

the pace on the continent. For political as 

n r- . . 1 1 CHARTER 

well as tor constitutional reasons the new 
form of government in France, with its British affinities, 
found favour across the Rhine. '' The German middle 
states sought, against the absolute Eastern powers, con- 
nection with the liberal Western powers, and decided there 
was no better way of giving expression to this tendency 
than by the adoption of constitutionalism.’’ The Gharte 
was received rather in the way the Codes had been received 
in these same states in the days of the Confederation of 
the Rhine, in Bavaria, Baden, Hessen and Wiirttemberg, 
and but for the discouragement offered by the Vienna final 
act in 1820, other states might have quickly followed suit. 

Had interest in a remote part of Europe, in a state 
that had long since ceased to shake the world, been 
greater, or had the generation of 1815 possessed its 
Politz or its Rotteck and Welcker to make its political 
institutions more accessible to foreigners, 
the legitimist rulers might also have turned model in 
to Sweden for inspiration in their constitu- 
tion-building, for Sweden had, in 1809, received a con- 
stitution which embodied a compromise emerging out of 
the struggle for supremacy, several centuries old, between 
the monarch and the estates represented in the parlia- 
ment, or Riksdag. Gustavus IV, whose rule had been 
autocratic, was deposed in 1809, and the regent accepted 
a fundamental law adopted by the Riksdag. Though 
here were circumstances not entirely palatable to legitimist 
monarchs (the subsequent succession to the throne of 
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Sweden of Bernadotte, one of Napoleon’s marshals who 
had opportunely changed sides, was even less palatable, 
and they swallowed that), they were circumstances not 
very unlike those which had ended the seventeenth- 
century constitutional struggle in England, when James II 
had been deposed and Dutch William had accepted 
Parliament’s interpretation of the constitution and the 
monarchy. The British constitution had remained largely 
a matter of interpretations, but the Swedish, after 1809, 
stood clear-cut in a relatively short document. The 
constitution itself (Regeringsform) was supplemented in 
the same and the following year by several organic laws, 
organizing the legislature {Rihsdagsordnung), regulating 
the succession {8uccessionsordnmig) and establishing the 
liberty of the press {Trylcfrihetsfdrordning), 

Under the Swedish constitution of 1809, the king, 
though no longer a despot, as between 1772 and 1809, 
was also not a roi faineant as between 1719 and 1772. It 
was declared that “ The king alone shall govern the 
kingdom ” (article 1), but it was provided that he should 
SWEDISH advice of his council of state, 

CONSTITUTION particularly in concluding treaties and alli- 
DEEiNEs ances (article 12) and in making war and 
uoYAL rowBB (article 13). The king was reqxxired 

to honour the rights of the subject, such as freedom from 
arbitrary arrest, imprisonment, trial or banishment, in- 
violability of the home and freedom of religion (article 16). 
The king exercised the prerogative of pardon, but only 
in consultation with the supreme court and through his 
council of state (article 26), and while he appointed 
all state offices, this also was to be done through the 
council of state (article 28). All his orders needed 
countersignature by a minister, who could refuse his 
signature without incurring any penalty if he considered 
the action to be unconstitutional (article 38). The king 
appointed bishops, as well as mayors and certain other 
local officials, from a list of three names submitted to him 
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in the case of each vacancy, without countersignature 
(articles 29-31) and could appoint and dismiss officers of 
his court at will (article 48). 

The ancient parliament of four separate estates — the 
nobles, the clergy, the burgesses and the land-owning 
farmers — was retained in 1809, and many 
of the powers it had lost during the absolutist four estates 
reaction were restored to it, and crystalhzed ^^habili- 
as fundamental law. The estates were to 
meet at least every five years (article 49) ; the presidents 
of the burgher and farmer estates were to be appointed by 
the king (article 52), but the ancient right of the Swedish 
people to tax themselves was established in giving to the 
estates the exclusive power to raise taxes (article 57), 
while supplies were only to be used for purposes previously 
designated (article 65). Neither new taxation nor the 
compulsory levy of men, money or goods could take place 
without the consent of the estates (article 73), nor was 
the king to raise new loans or contract debts on behalf of 
the state without their consent (article 76). The general 
legislative power was shared equally and co-operatively 
by king and estates, for laws could not pass without the 
consent of both, the royal veto being absolute and the 
estates’ rejection final (article 87). Changes of the 
constitution required the approval of the king and of 
each of the estates deliberating separately (article 81), 
and this applied to the other fundamental laws designated 
in article 85. Final interpretation of the laws lay not 
with the supreme court, which could give only temporary 
interpretation, but with the Riksdag or estates (article 
88), and the Riksdag had also the right to examine 
periodically the qualifications and record of the members 
of the supreme court and to decide whether they should 
continue to serve (article 103). FinaUy, members of the 
estates were accorded parliamentary immunity and their 
officers were protected (articles 110-113), while all the 
ancient privileges of the estates were declared to remain 
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ill existence, subject to no alteration without their own 
consent (article 114). 

This constitution, as befitted a compromise following 
two violent swings of the pendulum, was an amalgam 
.-vr of old and new ideas, but the result was 

or OLD AND a constitutional monarchy of a definitely 
HEW IDEAS (though not severely) limited type. The 
king was in effective control of the executive arm, assisted 
by ministers who were his appointees and not responsible 
to the estates, and he possessed an absolute veto over 
legislation and constitutional change. On the other hand, 
the estates possessed very extensive powers in the sphere 
of finance, and effectively participated in the passing 
and interpretation of legislation. It was not a sovereign 
parliament, but neither was the king its sovereign liege, 
except in a formal sense, while certain rights of tlio citizxm 
were protected against both king and legislature. 

Even had it been better known, perhaps the Swedish 
constitution of 1809 might still have been ignored by 
legitimist monarchs elsewhere ; because it 
was a comj)romise and not a condescended 
instrument ; because a local and archaic 
system of four estates was retained when the fashion 
was two houses, one aristocratic and appointed and the 
other giving some measure of popular representation ; 
because, above all, Sweden was no longer a great power 
to be flattered by imitators who sought her favours, her 
alliance, or her way to success. In any case it was ignored. 
In a way, this constitution represents an advance fashion 
of 1830 rather than of 1815, for the legitimists, who would 
have regarded a Swedish type of monarchy as insufficiently 
assertive against the pretensions of legislatures and people 
in 1815, were only too willing after 1830, if they could 
thereby save their crowns (and sometimes it was too late), 
to limit their prerogatives as far as, or even further than, 
those of the Swedish king. 

The Swedish constitution proved to have defects, but 


IGNORED BY 
LEGITIMISTS 
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they were not defects of the fundamental type of those of 
most of the legitimist constitutions, and it provided a 
governmental* stability such as none of them gave and 
such as Sweden had never before possessed, resilient 
R elatively easy to amend, it not only out- 
lived all the unamendable legitimist con- easy to 
stitutions which broke when they would not 
bend, but it remains to this day the oldest fundamental 
law now in force in Europe. It has survived the gusts of 
1830, 1848, 1866, 1902, 1905 and more recent crises. It 
has seen the disappearance of the four ancient estates, 
to be replaced by two houses (1866), and then the partial 
democratization of the upper house and the complete 
democratization of the lower (1894 and 1907), with the 
introduction of a universal franchise, proportional repre- 
sentation and the referendum. It has seen a union (1814) 
and dissolution (1905) of crowns with Norway. It has 
seen the reorganization of the council of state (1840), the 
appearance of a ministry responsible to the legislature and 
the creation of the office of prime minister (1876). It will 
probably prove capable of absorbing many further changes 
should they be needed. Its original soundness and its 
subsequent elasticity have contributed not a little to the 
circumstances which have enabled Sweden, since 1809, to 
live at peace with herself, with her neighbours and with 
the world. The Vasa lived dangerously and died violently 
and they rarely found time to give Sweden good or stable 
government, but out of the unpromising material of a 
Napoleonic marshal Sweden obtained a dynasty willing to 
accept limited and constitutional monarchy under a com- 
promise constitution, and to submit without persistent op- 
position to a process of democratization within the frame- 
work of that constitution. The constitutional history of 
Europe might have been less tempestuous during the 
hundred years after 1809 if Bernadette had bitten, not 
only some of Napoleon’s other marshals, but his cousins 
by adoption — the legitimist monarchs of Europe — as well. 

H 



102 Legitntiist Constitutions pt. m. oh. vm 

Bereft of clear guidance from Britain, and scorning or 
ignoring a useful model in Sweden (Norway derived her 
constitution of 1814 from the liated revohi- 
tionary tradition, and recognized the sove- 
reignty of the people, so it would not liave 
been considered, even had it been better 
known), the legitimist constitutions tended 
to be somewhat ingenuous documents in which monarchs 
who often did not really believe in constitutions presented 
constitutional monarchies to peoples who often did not 
really believe in monarchy, the rulers all the while care- 
fully explaining that nothing was actually being conceded, 
or, at any rate, that it could all be withdrawn at any time. 
But in the end it was the legitimists themselves who had 
to withdraw. 


LEGITIMIST 

CONSTITU- 

TIONS 

INGENUOUS 

AND 
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LEGITIMISM IN FEANCE 


The French Gharte of June 4, 1814, was the archetype 
of legitimist constitutions. Under it the ancien regime 
was not completely restored (much as many a returning 
emigre would have desired this) but in the 
language of absolutism and autocracy France gives con- 
was given the substance of constitutional if stitutional 
not of limited monarchy. The British con- 
stitutional model, where used, was modified to meet 
the special circumstances and the pretensions of the 
restored Bourbon monarchy. No longer was the trans- 
lation according to Montesquieu, for the Bourbons, who 
are reputed to have forgotten nothing, remembered the 
disastrous experiment of 1791, and had, during their 
exile, learned (contrary to repute) something regarding 
the actual working of the British constitution. Indeed, 
a sojourn in England constituted Lehrjahre for more than 
one dispossessed ruler or heir during the revolutionary 
and Napoleonic era. William of Orange was another 
who went to the same school. 

They studied not only British ways but also British 
history, and though the undoubted similarity between the 
course of events after the restoration of the Stuart mon- 
archy in 1660 and the Bourbon monarchy in 1816 can 
be ascribed less to conscious imitation than to circum- 
stances approximately the same, Louis XVIII was at 
least resolved not to go on his travels 
again 


__ , r-., 1 TT 11- bestobations 

He was the Charles II and ms of 1660 


AND 1814 


brother, Charles X, was to be the James II combaebd 
of the Bourbon restoration. The Bourbon 
restoration was brought about by the collaboration of 
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certain leading figures of the Bonapartist “ interregnum ” 
with the royalist party, but the rule of the coalition tliat 
effected the restoration was soon replaced by a “ white 
terror ” of extreme reactionaries, and when a less com- 
promising figure than the monarch originally restored 
came to the throne, the regime wrecked itself by breaking 
the terms on which the restoration had been effected and 
peacefully consummated. The revolution of 1830 can be 
compared with that of 1688. Driven into insurrection by 
positive arbitrary actions of the king and his ministers, 
the opposition was able to force him to forsake the country, 
whereupon the throne was declared vacant, an invitation 
issued to a near relative to assume the headship of the 
state, a pact made with this new ruler, and an unoqui- 
REVOLUTIONS vc)cally limited monarchy established. The 
OF 1688 Charte, as revised in 1830, was recognized as 
AND 1830 ^ between king and people, witli neither 

definitely stated as possessing full sovereignty, but with 
the king, by the very nature of liis acceptance of the 
throne and constitution, very definitely not retaining it 
exclusively. The sovereignty of the people still remained 
unrecognized, but the legitimist position had been ren- 
dered untenable. 1830 was the half-way house to 1848. 

After the first abdication of Napoleon, the French 
provisional government had recalled the Bourbons, but 
its '' Senate constitution of April 6, 1814, which pro- 
claimed the sovereignty of the people, was naturally un- 
acceptable to these princes, thirsting after twenty years 
of exile for the trappings of absolutism. The very word 
constitution ’’ was rejected by them in favour of 
charter a term with feudal connotations, and more 
indicative of the condescension with which Louis XVIII 
accorded to his people this written instrument of govern- 
ment. Following more or less closely the guarantees 
offered in the declaration of St. Ouen of May 2, this 
Charte of June 4, 1814 (issued more than a year before 
Waterloo, it should be noticed) sits nicely on the fence 
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that separates the nineteenth century from the eighteenth, 
and gazes steadfastly both ways at once. The autocratic 
preamble and the seventy-six articles which follow it and 
set up a constitutional regime flatly contra- 
diet each other both in spirit and in letter, contradicts 
Our first duty toward our people was to preamble 
conserve, in their own interest, the rights and prerogatives 
of Our Crown ” crows the preamble, but articles 1; 2 and 
3 guarantee the equality of all before the law, for purposes 
of taxation and in eligibility for civil and military office ; 
articles 4, 5 and 8 promise liberty of the person, liberty in 
the practice of religion, and liberty of the press ; above 
all, article 9 states, “ All kinds of property are inviolable, 
without any exception of that known as national^ and the 
law makes no distinction between them Thus, in order 
to enjoy the throne of his forefathers, and listening to the 
advice of his less embittered well-wishers, was Louis XVIII 
prepared to whitewash the revolutionary sepulchre, and 
he added libertj^ of the person and of the press to what 
Napoleon had considered to be the proper heritage of the 
revolution, putting the latter in the bad strategic position 
from which he attempted to extricate himself in the Acte 
additionnel and the Memorial de St. Helene. The twelfth 
and last article of Louis’ declaration of rights went further 
than Napoleon could ever honestly consent to follow, for 
it abolished conscription. Conscription ”, said Napoleon, 
is the eternal root of a nation, purifying its morality and 
framing all its habits.” He did not explain how. 

The executive power was declared to belong to the 
king alone, and he was '' the supreme head of the state ” 
(article ’14). His ministers were called 
responsible, but they were responsible to 
him rather than to the legislature or the 
people, and they did not need to be members of the 
legislature, though they were not excluded from it. 

It was stated that the legislative power was exercised 
collectively by the king, the Chamber of Peers and the 
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LECaSLATIVE 

I’OWEll 


Chamber of Deputies, but beside having the right to issue 
regulations and ordinances necessary for j3he exccaition 
of the laws and for the safety of the state ” 
(article 14), the king alone possessed the 
power to propose legislation, which was then 
discussed and voted upon, without amendment being 
permitted, first by the peers and then by the deputies 
(in the case of budget laws the order was reversed). The 
king alone could sanction and promulgate laws. 

The peerage was hereditary, but new peers received 
no privileges other than the right to sit in the legislature 
at the age of twenty-five and to take part 
in its d(5liberations at the age of thirty. 
All deliberations of the House of Peers 


were secret. 

“ The Chamber of Deputies of the Departments ’’ was 
dealt with only in outline by the Charter, leaving the 
details to be filled in by electoral laws. Deputies were to 
be indirectly elected (the electoral colleges being retained 
and the representation of each department remaining the 
same as under the empire) for five years, but one-fifth of 
the Chamber was to be renewed each year ; to be eligible 
one had to be at least forty years old and pay in direct 
annual taxes at least a thousand francs. The franchise 
could be given only to those who paid at least three 
hundred francs in direct annual taxes and 
who were at least thirty years old. The tax- 
paying qualification was understood to be a 
minimum for both voters and deputies, and 
meant a maximum of 100,000 voters out of a population 
of twenty-five million. It did not extend the franchise 
to the lesser bourgeoisie. The object was patently, as a 
chamber of deputies had to be included, to ensure une 
chamhre conservatrice, and France was not surprised, on 
the basis of this series of restrictions, to find herself very 
soon with une chamhre introuvahle. No revolutionary or 
Bonapartist franchise had been so limited as this. It 


CHAMBER or 
DEPUTIES 
ELECTED ON 
NARROW 
ERANOHISE 
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provided too narrow a base for the Charter ever to achieve 
adequate stability. The Bonapartist device of giving 
the vote to all, but of robbing that vote of all weight, 
was abandoned in favour of this more timid course, which 
was psychologically far less sound. 

The judicial system was little changed. The judges, 
once appointed by the king, were irremovable (a provision 
copied by the Acte additionnel to replace 
Napoleon’s five probationary years for 
judges). The Civil Code and other existing 
laws, if not contrary to the Charter, were to remain in 
force until expressly repealed or amended. Existing 
military ranks, honours and pensions were guaranteed 
preservation ; the legion of honour was retained ; the 
old nobility regained and the new nobility of Napoleon 
retained their titles. Privileges were in no cases to 
accompany grants of titles to nobility. Thus, in the 
Charter, honour was served, but unfortunately these 
clauses were to be more honoured in the breach than in 
the observance once the Bourbons were again safely in 
the saddle. 

What might have been the reception of a charter such 
as this, if it had been issued by Louis XVI any time 
between 1774 and 1789, is a fascinating speculation, but 
by 1814 it was too much at loggerheads with the time- 
spirit to find easy or enthusiastic reception. The Senate 
constitution which had immediately preceded it was far 
more liberal ; the Acte additionnel, having the advantage 
of following it, was able, while copying it extensively, to 
outbid it in popular appeal ; the project for a constitu- 
tion prepared after Waterloo by the Chamber of Repre- 
sentatives and published on June 29, 1815, while falling 
short of the Senate constitution of the previous year, 
sought to make of the Charter a more 
palatable instrument by grafting on to it unpalatable 
certain features of the latter and of the 
Acte additionnel, such as giving the initiative in legislation 
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to the two chambers as well as to the king, instituting 
a nniversal manhood suffrage, and accojrding special 
representation to manufacturing and commercial interests. 
But the declaration of rights published by this same 
Chamber of Representatives on July 5, 1815, declared 
‘'All power emanates from the people”, called for a 
strict separation of powers, and demanded an oath to 
observe the declaration from any prince before he could 
ascend the throne of France. Despite the shaking that 
the meteoric return of Napoleon had given him, Louis 
XVIII, when he waddled back in the baggage-train of 
the victorious allies, decided against any further con- 
cessions, and the Charter of 1814 was once more put into 
force in its original form. 

Nobody loved it, but the group euphemistically known 
as the constitutionalists gave it their grumbling support, 
Chateaubriand complaining, among other things, in De la 
m>onarchie selon la charte (published in 1815) that a king 
who could do no wrong should not possess the initiative 
in legislation (though he objected also to the Chamber's 
budgetary powers), protesting that the peers should not 
deliberate in secret (though he thought they ought to have 
social and economic privileges befitting their rank), and 
pRiENDLY AND demanding that ministers should possess the 
xjNrRiDNDLY confidcnce of the chambers and take part in 
CRITICS debates. While its friends subjected it to 

ragged criticism such as this, its enemies on both sides 
treated it with contempt. The reactionary ultra-royalists 
wanted the ancien regime unadulterated, and in such a 
scheme the legal equality and the guarantee of the 
revolutionary transfer of property could find no place. 
The liberals, whether they regarded themselves as Bona- 
partists (for the legend of Napoleon's liberalism was already 
in being) or as republicans, would also have none of it, 
when the Senate constitution of 1814, the Chamber's 
project of 1815 and even the Acte additionnel, all came 
nearer to their aspirations. 
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The regime of the Charter, with such forces at work, 
became a triangular struggle between reactionaries, con- 
stitutionalists and liberals, in the course of 

A TE;IANGtJLAJEt 

which the Charter itself was ultimately torn struggle, 
to shreds. The first election, producing 
the Ultra-dominated chamhre introuvoble^ led to a white 
terror, and Louis, horrified at the possible consequences 
of such a reaction, dissolved this chamber in 1816 . The 
constitutionalists, in power until 1820, gave much needed 
steadiness to the legitimist restoration by gaining France 
admission to the Concert of Europe (at Aix in 1818) and 
passing electoral, press and judiciary laws in accordance 
with the spirit of the body of the Charter and not of its 
preamble. Returning to power in 1820, the Ultras 
(especially after the assassination of the Due de Berri) 
embarked once more upon a course of reaction. When 
the leader of this reaction became king as Charles X 
upon the death of Louis XVIII in 1824, the movement 
was accelerated. A milliard francs in compensation for 
the loss of lands and goods that even Charles X dared 
not restore to them, was voted to the Qx-emigres, and the 
reactionary Chamber of Deputies prolonged its own life 
from five to seven years (all members retiring at the same 
time instead of some each year) — the Septennial Act 
(1824) of the Bourbon restoration ! With the elections 
of 1827 came a swing of the pendulum, but after the 
short interlude of a more liberal ministry, the ultra- 
reactionary Polignac ministry defied not only the Chamber 
but the Charter as well. A dissolution only resulted in 
the election of a more liberal Chamber, and 
then the '' four ordinances ” (dissolving the qrdiha^es 
new Chamber, abolishing the liberty of the 
press, restricting the franchise further by counting only 
taxation on land for qualifying purposes, and fixing new 
elections on the basis of the restricted franchise) gave the 
final provocation which led to the revolution of 1830. 
Once more the capital took the lead, but Paris did not 
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go so far as to obtain a restoration of the republic. Before 
that happened another eighteen years had to pass. Guided 
by Guizot, the Chamber declared that the throne was 
vacant following the violation of the Charter by Charles X, 
that the preamble of the Charter was suppressed “ as 
jjjjp wounding the dignity of the nation, by pre- 

LEoiTiMTSM sumiug to grant to the French people the 
IN 1BA.NCI! rights which they possessed inherently ”, 
that the remainder of the Charter should be revised, and 
that Prince Louis-Philippe, son of Philippe “ Fgalite ” 
(and already serving as lieutenant governor of the kingdom 
following the flight of Charles X) should, after having 
taken the oath to maintain the constitution, become 
“ King of the French Thus ended legitimism in 
France. 



CHAPTER X 


LEGITIMISM IN GERMANY 


During the course of the eighteenth century the situation 
in Germany had been fundamentally changed by the 
gradual emergence of Prussia as a great power. Based on 
the work of the Great Elector and Frederick William I, 
the skill and achievements of Frederick the Great in the 
Seven Years’ war had clearly brought her 

, , ^ DUALISM 

to this status, and with it came the rivalry of Prussia 
with Austria, the dualism which was to avsteia 
dominate Germany’s strivings for national life and con- 
stitutional expression for over a century. 

The intensity of this dualism even before the end of 
the eighteenth century is seen in Frederick’s League of 
Princes against Austria in 1786, but Frederick used diplo- 
matic, not constitutional devices, against his rival. He 
had no more idea of destroying the Holy Roman Empire 
than Maria Theresa or Joseph II had of reforming it. It 
remained for the nineteenth century to see the German 
problem as a constitutional problem. 

The impact of the French Revolution temporarily 
pushed dualism into the background as Prussia and 
Austria signed the Declaration of Pillnitz together in 
1791, and joined in crusade against the revolution in 
1792 ; but the dividing line was firmly redrawn between 
1795 and 1805 by the neutrality of Prussia, while Austria 
remained intermittently at war with France, and was 
underlined by the creation of a “ troisi^me ^ 

Allemagne ” in the Confederation of the “ 

Rhine, and by the final snapping of the 

by then almost invisible hnk of the Holy Roman Empire 

in 1806. Dualism was again momentarily forgotten in 

in 
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the enthusiasm of the War of Liberation and tlio Battle 
of the Nations, only to re-emerge as potent as ever as a 
force to be reckoned with at the Congress of Vienna, and 
though Metternich threw a liood over the Janus head of 
Germany, he could only obscui'c, and not eradicate this 
ugly feature entirely. The creation of one league, how- 
ever weak, of all the German states, under the leader- 
ship of Austria was, for him, a sufficient diplomatic 
success at a time when the revolution, Napoleon and the 
liberation had released the forces of nationality in the 
German states. Metternich had to abide Prussia remain- 
ing powerful and, indeed, gaining power at Vienna, but 
he could at least exult at the decimation of the “ troisieme 
Allemagne Better a Janus than a Cerberus. 

The treaties of Vienna offered as a solut/ion to the 
German problem the constitution of tlio BmuL A more 
inadequate solution could not liavo been 
achieved, and it fettered and dragged bade 
all other efforts in the direction of constitu- 
tional reforms for fully thirty years. The force of circum- 
stance and the interests of the parties concerned prevented 
the restoration in its complete futility and complexity of 
the old empire (as a literal regard for the principle of 
legitimism would have required), but as an instrument for 
providing Germany with a central authority to enable 
her states to act in common for various purposes, and to 
give expression to the feeling of a common German 
nationality, the confederation of 1815 was hardly more . 
effective. The Bundesakte possessed about all the faults 
that might render a constitution utterly useless, and the 
new Bundestag was the Reichstag of Eatisbon in more 
modern dress, but just as cumbersome and equally 
impracticable. 

A confederation which contains both large and powerful 
and small and insignificant states, tends to err on the side 
of giving the smaller states a voting power out of all 
proportion to their importance. In the United States of 
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America this dilemma was compromised rather than 
solved, and its horns appear to this day in the equality 
enjoyed by Nevada for certain constitutional purposes 
with states such as New York, California, Michigan and 
North Carolina. In the BundesaUe of 1815 

- ^ DEFECTS OE 

this tendency ran disastrously amuck, and “bhndes- 
we find the five-sixths of the population of ’’ 
Germany that lived in the seven largest states being 
allotted a minority of twenty-seven votes in the Bundestag, 
while the remaining one-sixth had forty-two votes. In 
addition to this, all matters of importance and anything 
involving modification of the fundamental law of the 
Bund, were subject to a liberum veto, and thus '' a new 
Polish Diet was founded ; a permanent obstacle was 
imposed against the legislative development of the future 
German United States ; the party of reform was forced 
into the paths of revolution.’^ 

The ideas and motives behind this travesty of a con- 
stitution, and the aims of those who had most to say in 
the making of it, sufficiently explain its 
provisions. Some few states and a few behind 
Prussian statesmen did genuinely desire an 
effective Bund, within carefully defined limits, but the 
majority of the south German states, jealous for the 
preservation of their particularism, and Austria, who 
already realized that in a truly effective German Bund 
she would find no place she could accept, were able to 
circumvent this vaguely expressed desire for a greater 
measure of unity. Actually, there was in the Germany 
of 1815 as a whole, neither an urgently enough felt need 
for an effective federation, nor the political and con- 
stitutional ability to express and to meet this need. 
Treitschke points out that '' The pitiless pressure of 
necessity which had formerly compelled the individual 
states of North America unwillingly to renounce their 
sovereignty, was not operative at this moment when all 
the world hoped for a period of prolonged peace 
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111 eleven short sessions this momentous Biindesakte, 
sponsored by Metternich, was framed, then watered down 
under pressure from Bavaria to an even less effective 
confederation, as the price of her adhesion. Baden and 
Wiirttemberg (as did Rhode Island and North Carolina 
when the American constitution of 1787 was presented 
for ratification) refused at first to have anything to do 
with the new arrangement, and only signed after Wateidoo. 

It solved nothing and created nothing — except dis- 
content and despair and fresh obstacles. The vague 
thirteenth article, which implied that each state of the 
Bund was to establish a constitution with assemblies of 


estates, was only in a few cases taken notice of ; the 
problem of the dualism and rivalry of Austria and Ihaissia 
was left untouched, to become more and more of a M^acM- 
frage to be solved only by blood and iron, and less and 
less of a Verfassungsfrage to be dealt with by speechifying 
and majorities. The exaggerated extra-voting power of 
the petty states drove the greater powers of Germany to 
resort to diplomatic intrigue at the smaller courts, and 
tended to make all decisions of the Bundestag merely the 
result of arrangements, deliberations and bargains con- 
cluded outside the assembly ; the presence of a foreign 
GEEMAx element in the Bund through the connection 
PROBLEM of Hanover with Britain, Holstein with 
EUROPEAN Denmark, Luxemburg with the Netherlands, 
and so on, rendered the wide powers of ob- 
struction given to the individual states, and such pro- 
visions as the liberum veto, particularly dangerous to the 
strength of Germany ; finally, the incorporation of the 
BundesaJcte in the treaties of Vienna, made foreign inter- 
ference not merely a danger but a legally sanctified 
eventuality, should an attempted reform of the Bund 
violate any of the sacred clauses of a treaty guaranteed 
by all the leading powers of Europe. '' The settlement 
of 1815 had made the German problem a European 
problem.” 
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The futility of the Bundesakte, which was less important 
for itself than for the hatred and contempt it inspired, 
meant that tlie document as a whole was of little more 
than antiquarian interest, but article 13 is 

_ , • ARTICLE XIII 

justly memorable, the one monument m an of the 
otherwise undistinguished graveyard, both 
for its implications and for its ambiguity. 

Its significance has been overrated, but at least it out- 
weighs that of all the other articles of the Bundesakte put 
together. It states : '‘In alien Bundesstaaten wird eine 
landstandische Verfassung stattfinden 

This does not mean as much as if landstdndisch could 
have been interpreted as meaning reprdsentativ. To 
impose upon each of the states the duty of providing 
representative institutions was something more than 
demanding only " a constitution with assemblies of 
estates Metternich and Gentz attempted at Carlsbad 
in 1819 to dispel any tendency on the part of German 
states toward confusing these two terms, by treating 
landstdndisch as legitimist and reprdsentativ as revolu- 
tionary, and they asserted that article 13 actually forbade 
the setting up of representative government. In the 
following year they wrote into the Vienna final act an 
even more definitely legitimist interpretation of article 
13, for while it was reaffirmed that every yi^nna final 
state must obey article 13, and while the act and 

, , j. 1 1 J ARTICLE NIII 

resultant constitutions were to be placed 
under the protection of the Bund, it was also laid down 
(article 57) that the whole of the authority in the state 
must remain in the hands of its head, and that while the 
sovereign could, in his constitution, delegate certain 
functions and allow the estates to co-operate with him 
in the execution of certain of his powers, he could not 
alienate any of these powers. The German idea of a 
constitutional dualism of monarch and estates (so stoutly 
defended by the estates of Wiirttemberg in the recent 
constitutional conflict of 1815) was thus rejected in 
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favour of the idea, which had found full expression in 
tlie French Oharte of 1814, that the monarch was the 
fount of all power* But this article of the Schluas-A/de 
really only ratified a procedure already adopted, without 
exception, by those German rulers who, up to 1820, had 
given to their peoples constitutions with assemblies of 
estates. Legitimist constitutionalism had been received 
before it was prescribed. 

In eighteenth-century Germany the traditional power 
of the various feudal estates was, as in so many other 
parts of Europe, in a state of general decay. 

DliiCAY OF i- X w 

ANCIENT The modem constitutional era had nowhere 

LiBisimiss IN dawned, but the ancient agreements (as, for 
instance, the Pact of Tubingen oi 1605) were 
no longer being honoured by rulers whose inspiration was 
Versailles or Potsdam or Schonbrunn, and who, whether 
or not they tried to be enlightened, all wanted to be 
despots. Ancient liberties had been most firmly embedded 
in the duchy of Wiirttemberg, but they too had dis- 
appeared about the middle of the century, and their 
partial revival in 1770 was only temporary. The duke 
was raised to the status of king in 1805, and armed with 
his new prestige he was able to abolish the estates in 
1806 — as relics of feudalism ! The influence of French 
ideas, and membership of the Confederation of the Ithine, 
brought a great deal of modernization to Wiirttemberg, 
but it was introduced by a king as yet unfettered by a 
constitution and no longer embarrassed by estates. 

But constitutional ideas were stirring in Germany. 
The variations upon the constitutional theme produced 
by the American and French Revolutions 
ooNiEDDBA- could uot Icave her entirely unmoved. 
TioN 01 THE constitution of the Confederation of 

the Rhine, dictated as it was, was never- 
theless a written fundamental law very different from the 
shadowy organization of the defunct Holy Roman Empire, 
and, as such, was something entirely new to Germany. 
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The revolutionary type of constitution was, of course, 
unthinkable, and the Bonapartist type was only thought 
about where the influence of Napoleon was sufficiently 
hypnotic, as in Bavaria (who, entranced by the prospects 
of greatness that Napoleon appeared to be offering her, 
adopted in 1808, through the mediumship of Montgelas, 
a constitution modelled upon that of the 

^ CONSTITUTION 

kingdom of Westphalia, and equally bogus) ; of bavaria, 
but men of light and leading in Germany 
were beginning to feel that if only native ideas and 
institutions could be made to run into constitutional 
moulds, her states would be better equipped for the 
future. '' The Prussian state has no constitution. The 
supreme authority is not divided between the head of 
the state and the representatives (Stellvertretern) of the 
Nation ”, wrote Stein in 1806 in the process of analysing 
the defects which had contributed toward her defeat and 
debacle. But Prussia, though she led the movement for 
the liberation of Germany from Napoleon’s domination, 
did not lead the movement toward constitutionalism. 
Her reforms, though extensive, were in the old piecemeal 
tradition of benevolent despotism, carried through by an 
efficient bureaucracy, the first servant of aggressive 
ministers, themselves only the first servants of an 
acquiescent king, who saw himself as the first servant of 
the state, but not of the people. The representatives of 
the nation remained unorganized and unconsulted. 

Spontaneous constitutionalism first blossomed in Ger 
many in the tiny state of Saxe-Weimar-Eisenach, where 

the duke Karl August (to the disgust of constitution- 
Goethe, who had assisted in making his of saxe- 
despotism more enlightened than any other 
in Germany) promulgated a constitution on September 20, 
1809. The exercise of power in the state was divided 
between ruler and estates, and certain rights were guar- 
anteed to the subject. There was no question of any 
alienation of sovereignty ; the duke gave the constitution, 

I 
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and what the duke had given the duke could take away ; 
but until he chose to do so, here was a regularly organized 
and genuine system of government based upon a compre- 
hensive fundamental law. Ante-dated by three months 
by the Swedish constitution (the text of which Karl 
August may or may not have seen, though he would 
undoubtedly have heard of it) that of Saxe-Weimar was 
to be overshadowed as a model for the states of Germany 
by the French Cliarte of 1814. Those who copied the 
Charte might (had they deigned to do so) equally well 
have obtained most of their inspiration nearer home, but, 
nodding with Goethe, they remained disdainful. No other 
German state (apart from Bavaria with her Bonapartist 
constitution, the satellite kingdom of Westphalia and the 
grand-duchy of Frankfurt) entered upon a constitutional 
regime before the Bundesakte of 1815 was signed, though 
there were a number of false starts. In 
Baden there was drafted in 1810, but never 
enforced, a constitution (as befitted a leading 
member of the Confederation of the Rlune) 
of the Bonapartist type ; the old estates of Hessen- 
Darmstadt were abolished in 1813, but nothing replaced 
them ; a draft constitution of a tentative sort, with a 
single chamber legislature, appeared and then rapidly 
disappeared in Hanover in 1814 ; Nassau produced a 
draft in 1814 also, but this was shelved until 1818 ; the 
king of Wiirttemberg, moving with the times, announced 
in January 1815 that he would draft a constitution and 
allow an assembly, partially elected, partially appointed 
by himself, to act as a convention to discuss this draft, 
but the opposition which the supporters in the assembly 
of the old Wilrttemberger dualism made to the royal draft, 
caused a deadlock and the postponement of a constitu- 
tional regime until 1819 ; finally, in Prussia, the king 
issued a rescript on May 22, 1815, announcing the re- 
organization of the various provincial estates and the 
provision for the election by these estates of delegates 
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to meet in a united assembly at Berlin, but Prussia bad 
to wait many more years before this was to happen, and 
even when it ’did there was still no constitutional regime 
until after the revolution of 1848. 

Weimar, then, had a clear start over the rest of the 
members of the Germanic Confederation of 1815, for she 
alone anticipated the demands of article 13 of the Bundes- 
akte, but, not content with this, Karl August revised 
and expanded his constitution in 1816 
(taking advantage of the existence of the constitution 
French Charter) and, in 1817, insisted that 
an embarrassed Bundestag at Frankfurt should guarantee 
this constitution in its new form against encroachments 
either of the duke or of the people. This was something 
he most decidedly did not get from the France of 
Louis XVIII, and the Vienna final act of 1820, while 
admitting a guarantee of individual state constitutions to 
be a duty of the Bund, provided that the Bund and not 
the individual sovereign concerned should decide the 
terms of this guarantee. It was highly improper and by 
no means playing the game of legitimism for a ruler to 
ask that his people should be protected against his own 
possible bad faith. Goethe continued to disapprove of 
Karl August’s constitutional practices. 

Until the Carlsbad Decrees and the Vienna Schluss- 
Ahte cast their blight over these proceedings, the process 
of honouring article 13 of the Bundesakte seemed to be 
gathering way in certain of the states of the Confederation, 
especially those in the south and west which had come 
most strongly under the influence of the French Bevolution 
and Napoleon, Even Metternich suggested to his emperor 
in 1817 that Austria should have a Reichsrat of repre- 
sentatives of the provincial Landtage to meet (with 
appointed officials added) at Vienna, but this, like the 
similar Prussian move (which may have inspired it), 
came to nothing. Achievements in the three other 
leading south German states were more concrete. Follow- 
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ing the lead of smaller units (Weimar and the free cities 
of Frankfurt and Bremen, all of which published con- 
stitutions in 1816), Bavaria replaced her Bonapartist 
constitution of 1808 (which had never really worked) by 
a new one in 1818, Baden (after much labour, involving 
the drawing up of four successive drafts) produced her 
first constitution in the same year, while 
Wiirttemberg, with a new king on the 
throne, was presented with a constitution 
in 1819, which this time did go into force. 
These constitutions, and those of certain 
lesser states promulgated at about the same time (Nassau 
in 1818, Lippe in 1819 and Hessen-Barmstadt in 1820) 
are cut very much to a pattern, and the styling is generally 
that of Paris, June 4, 1814. The king, prince or duke, 
ruling by the grace of God, gives to his people a con- 
stitution ; all authority in the state is vested in its head, 
who wields it in accordance with the constitution ; his 
person is sacred and inviolable ; he guarantees certain 
rights (usually copied almost verbatim from the Charte) 
to his people ; he is assisted by ministers who are his 
nominees, generally responsible for governmental acts 
they have countersigned, but not specifically responsible 
to the people or the legislature ; a bicameral assembly 
collaborates with him in legislation, but it cannot initiate, 
and only in financial matters is its consent always essential. 
The assembly tends to represent the remains of the old 
feudal society in the upper house and the more prosperous 
part of the new bourgeois society in the lower house ; the 
upper house consists exclusively of persons sitting by 
right of birth or office, together with certain nominees of 
the ruler ; the lower house represents various interests 
which usually appoint their own deputies, the members 
actually elected by any process laid down in the con- 
stitution usually being very few ; where there is election 
it is usually indirect, and a minimum age of thirty for 
membership of the lower house is prescribed ; a new 
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assembly is to replace the old after a stated number of 
years, and th^ assembly is to meet at stated intervals. 
Judges are appointed by the ruler and have security of 
tenure, and a uniform system of laws and procedure 
is guaranteed or promised. No special provision for 
amending the constitution is included ; it is a charte 
octroyde. 

The principle exception to this general picture of 
legitimist constitutionalism as received by certain of the 
states of Germany up to 1820 is found in 

^ ESTATES 

the Wurttemberg constitution of 1819 — consulted 
issued after and as a counterblast to Carls- 
bad. Although far from conceding the 
sovereignty of the people, although preserving all authority 
for the king, although devoid of a true representative 
legislature and of a ministry responsible to the people, it 
does state in its preamble that it is promulgated after 
consultation between the king and the estates and with 
the complete agreement of both. It is presented to the 
country as a joint action. To that extent the royal 
condescension characteristic of legitimist constitutions is 
modified. It is true that, unlike the Swedish constitu- 
tions of 1809, the Wurttemberg constitution of 1819 was 
originally drawn up by the king instead of by the estates, 
but it does represent a transition between 1814 and 1830 
in being more than a mere machina ex deo. 

The Carlsbad Decrees and the Vienna final act had 
the effect of putting an end to constitution making in 
Germany for a decade ; any constitution 
devised within the framework they pre- constitution 
scribed would have left the liberal elements 
disgruntled ; anything else would have in- 
curred the censure of Metternich and his creature the 
Diet at Frankfurt. The constitutional states, including 
Wurttemberg, retained their constitutions unimpaired, 
but the others contented themselves with piecemeal 
reforms introduced in the old authoritarian way, some- 
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times with the agreement of the estates (where these 
continued to exist) but often without this formality. 

This decade of effective repression in Germany seemed 
to spell triumph for the system of Metternich, but a 
retrospective view must result in a doubt as to whether 
this was so in the constitutional sphere. The few 
German states that, between 1815 and 1820, adopted 
constitutions in accordance with or a little beyond the 
terms of the thirteenth article of the Bimdesahte of 1815, 
took constitutionalism in a mild form, generally along 
the lines (as has been seen) of the French Oharte of 1815. 

This legitimist constitutionalism appears 
to have provided inoculation against stich 
RADICAL things as the sovereignty of the people, a 

REFORMS 1 . j 

democratic franchise, a representative upper 
house, and a ministry responsible to the legislature, for 
in Wiirttemberg, in Bavaria, in Baden and in Hessen- 
Darmstadt, the constitutional structure of 1818-19 re- 
mained in existence, in fundamentals unimpaired, for 
exactly a century, until all the monarchical constitutions 
of the surviving states of Germany disappeared together, 
with the fall of the Hohenzollern Empire. 

The overthrow of legitimism in France in 1830, 
following directly upon the successful conclusion of the 
Greek revolt against the Turks, and immediately followed 
by the Belgian Revolution and parliamentary reform in 
Britain, tended to embolden the constitutionalists in 
Germany and to persuade the rulers of a few more states 
that a degree of mild constitutionalism might prove useful 
insurance against dangerous unrest. The constitutions 
promulgated in Hessen-Kassel, Saxony, Brunswick and 
Hanover between 1831 and 1833, could not 
but be affected by the fact that the model 
Charte of 1814 had undergone severe modi- 
fication after the fall of Charles X. While 
they did not take the revised charter as their model in 
its stead, they tried to work out a middle line between 


FRESH 

GERMAK COH- 
STITUTIONS, 

1831-1833 



OH. X 


123 


Legitimism in Germany 

the two, retaining a specialized franchise and preserving 
the sovereigntj?- of the prince, in theory unimpaired as 
the Schluss-Ahte had demanded, but according more 
adequate financial control and a more positive part in 
legislation to the assemblies of estates, and giving to the 
judicial system greater guarantees of stability. 

Brunswick saw the most decisive break with the 
legitimist principle, for there the tyranny of the young 
duke led to revolution and his deposition in 
1830. The succession of his brother was an abandoned 
illegitimist act which Frankfurt and Metter- 
nich did nothing to prevent or undo, for the 
duke Charles was so flagrantly incapable, and after the 
immediate restoration of the rights and liberties of the 
people and the estates existing before 1823, a constitution 
which had the approval of the estates was issued in 1832. 

In Hessen-Kassel (Kurhessen), after a temporary 
eclipse of the estates, 1830 saw them summoned once 
again, and 1831 produced a constitution 
which broke more decisively with the kassbl’s 
legitimist type than did that of Wiirttem- vnicameral 
berg, and which Metternich tried to prevent 
the Frankfurt Diet from recognizing. It provided a 
legislature of a single chamber only, and gave to this 
body not only the right to grant taxes but also the initia- 
tive in general legislation. 

Saxony also became a constitutional state as a result 
of the unrest of 1830, and her constitution of 1831, though 
Metternich disapproved of it as well, was not 
sufficiently advanced to please the radicals in oonstitu- 
the state. The estates were reorganized, but state, 

the two chamber legislature which emerged, 
still retained much of the old aristocratic representation 
and weighed the scales heavily on the side of the landed 
interest, while its control over the budget was most 
tenuous. Nevertheless, it was a start, and it managed 
to remain in force (but not without profound modifications 
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in the composition of, and mode of election to the second 
chamber) until the end of 1918. 

Hanover, though linked to the limited monarchy of 
Great Britain (a country whose constitution broke all tlie 
rules of the 8chluss-Akte without propound- 
HANOVERIAN iiig any clear rules of its own) by a personal 
bond, resisted constitutionalism until 1833, 
then bit at it timidly, only to vomit it forth 
again in 1837 when the link with Britain was brolcen. 
The disappearance of the cautious Count Miinster in 1831 
left the way clear for the promulgation by William IV 
from Windsor (acting through his Viceroy the .Duke of 
Cambridge) of a constitution which went definitely beyond 
the liberties accorded by the governmental reorganiza- 
tions of 1814 and 1819, but which (despite the association 
of the liberal Professor Dahlmann with its drafting) gave 
to the estates very inadequate control over finance, and 
left to the ruler the ultimate control over both houses 
through nomination or appointment to office. This mild 
piece of legitimist constitutionalism was, as it were, an 
escape from the circumscribed position of a king under 
the British constitution to the free air (for princes) of 
the Schluss-Akte. Here at least was a constitution which 


conformed to the Metternichian strait-jacket. 

The year 1834 saw the strings of this jacket drawn 
even tighter by Metternich, who, in the Final ProtoJcoU 
METTEBNicH ‘^^.0 Vienna Conference of that year, per- 
AND THE suaded the rulers of Germany to accept not 

“ SCHIilTSS* , , , , . / i. -I 

protokoll” only a stricter censorship (articles 28-37) 
OF 1834 more rigorous control over university 

Hfe (articles 38-57), but to prevent their estates from 
criticizing the actions of the Bund (articles 17-18), and 
to deny them the supervision of the annual budget 
(article 20). In addition they were to take especial care 
(as, in the opinion of Metternich, Hessen-Kassel and 
Saxony had omitted to do) to preserve full authority in 
the state to the ruler (article 1), and to see that, in no 
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circumstances, was the army required to take an oath of 
loyalty to the constitution (article 24). A confederate 
court to decide disputes between a prince and his estates 
over the budget or the interpretation of a constitution 
was also set up (articles 2-14), but it was never to meet. 

The Schluss-Protoholl of 1834 acted even more effectively 
than the Schluss-AJcte of 1820 in putting a stop to a move- 
ment among the German rulers toward constitutionalism. 
A fresh prolonged lull lasted this time right through until 
the eve of the next ‘'year of revolutions ’’,^1848. But 
though constitutional advance in Germany during this 
period was slight and unimportant, there was on the 
other side a reaction in one state, Hanover, which put 
the clock back to 1814, if not into the ancien regime, and 
which produced the most uncompromising of all legitimist 
constitutions. 

To his credit it may be said of Ernest Augustus, Duke 
of Cumberland, that he protested against the Hanoverian 
constitution of 1833 from the first. When, 
by the operation of the salic law, the crowns hanover, 
of Great Britain and Hanover were separated ^ 
in 1837 and he became king of Hanover, he immediately 
declared that he did not consider the constitution binding 
upon him. He restored the governmental organization of 
1819, which provided no adequate safeguards against 
arbitrary rule, and dismissed the seven eminent professors 
of Gottingen who protested against the abrogation of the 
constitution of 1833. As the Diet of Frankfurt had never 
been asked to recognize the constitution of 1833, it was 
able to avoid an embarrassing situation by adopting a 
policy of non-intervention in Hanoverian affairs when it 
was appealed to by the constitutionalists in 1839, and 
Ernest Augustus was left undisturbed to promulgate in 
1840 a constitution of his own devising. 

This constitution, which lasted until it was engulfed 
by the liberal flood of 1848, reiterates again and again 
the fact of the king’s unique authority in the state and 
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the subordinate position of the estates, using at times the 
actual wording of the Schluss-Akte and Schluss-Protokoll. 
The chambers were given very little scope and their 
deliberations were not to be published ; the revenues of 
the royal domain were separated from those of the state 
and placed beyond the control of the estates ; the 
ministers were responsible to nobody but the king ; the 
succession laws provided no means of passing over the 
heir of Ernest Augustus, despite his blindness. This 
constitution is a long document, running to 182 articles, 
some of them containing many clauses, but it presents 
the barest necessities of a legitimist constitutional charter. 
Though it owes its debt to 1814 and borrows from the 
French Charte, it is even narrower in conception than was 
that instrument. Where the voice is the voice of Louis 


XVIII the hand is the hand of Charles X, and such was 
the political state of Germany in the thirties and forties, 
that what Charles X had failed to impose in France was 
imposed with impunity by Ernest Augustus in Hanover, 
and maintained for a decade. With the example of 
Hanover before us to counterbalance the picture of more 
liberal trends in the south German states, and with the 
longevity of the tentative constitutional systems of 
1816-20 and 1831-33 in mind, it has to be 
SURVIVES conceded that legitimism in Germany lived 


LONG IN 
GERMANY 


well and died hard in the constitutional 
sphere, and preserved an authoritarian trend 


in government through a century of constitutionalism, for 


the achievement of fresh triumphs long after the ashes of 


legitimism were burnt and scattered. 
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Legitimism had produced the somewhat anomMous phase of 
constitutional autocracy ^ wherein the monarch issued a funda- 
mental law by which the functions of government but not the 
sovereign authority in the state were shared to a greater or lesser 
extent with representatives of certain classes of the citizens. 
Alongside this constitutional autocracy on the continent^ Britain 
maintained the alternative of a constitutional aristocracy, which, 
having succeeded in reducing the monarchy to a formality in 
the state, had secured sovereign authority for a bicameral 
parliament {in which the lower house held the dominating 
position) and had elaborated a new ministerial executive respons- 
ible to this parliament. Those who remained dissatisfied with 
these systems called the constitutional autocracies tyrannies and 
the constitutional aristocracy an oligarchy, and demanded the 
transformMion of both into constitutional democracies. 

The agitation against these forms of government thus had to 
go a step further than demanding written constitutions. These 
had, in many states, been granted, but had faMed to satisfy. 
The demand now was for a combination of parliamentary 
constitutionalism {such as Britain already possessed) with the 
recognition of the sovereignty of the people and provision for 
its exercise {which she did not). Despite the measures taken at 
Carlsbad and Vienna, the twenties saw a rising tide of resenL 
ment on the continent against legitimist constitutional regimes, 
as well as against purely arbitrary governments, in Iberia, in 
Italy, in Latin America and in Germany, but it remained in- 
effective until the easy overthrow of Charles X {who had pro- 
vohingly sought to return from legitimist constitutionalism to 
arbitrary rule) in France created a rift in the legitimist front 
which stimulated the whole of Europe. A number of rulers now 
found themselves unable to resist the setting up of parliamentary 
forms of government in negotiation with the representatives of the 
people, but they were usually still able to avoid any alienation of 
their sovereignty, and Metternich, in 1834, reinforced his veto 
upon any such tendency. 

The July or Orleanist monarchy in France, though entirely 
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on a negotiated basis, was itself a vague compromise which took 
the sovereignty away from the crown without expressly giving it 
to the people, and made possible a parliamentary regime without 
guaranteeing it against royal manipulation, Metternich regarded 
monarchy and popular sovereignty as irreconcilable, and the 
revised French Charter of 1831 sought to avoid this possible 
contradiction by saying as little as possible about either. The 
preamble of 1814 was suppressed, but nothing was put in its 
place. Thus the reign of Louis Philippe started in an atmosphere 
of doubt which only 1848 was able to dispel. 

An even more vital blow to legitimism came when the Belgian 
people broke away from the united kingdom of the Netherlands 
to which they had been joined in 1815, and repudiated both the 
Dutch king and his legitimist constitution. They were able to 
safeguard the sovereignty of the people by first adopting a con- 
stitution in which it was expressly recognized, and only then 
calling to the throne a king of their own choice, whose powers 
were thus only those given him by the constitution, Sweden 
had produced a constitution by negotiation in 1809, but under 
it the king retained a share of the sovereign power. In Belgium 
he had none. The monarchy, formalized by convention and 
implication in Britain, was formalized by express constitutional 
statement in Belgium, whose constitution was both derivative and 
seminal to a high degree, 

Metternich rightly regarded 1830 as the thin end of a wedge, 
remarking that the bourgeoisie, which led the movement every- 
where, was never satisfied. In an absolute monarchy it demanded 
a representative system ; where there were already representative 
institutions it demanded a guarantee of the rights of the citizen ; 
and now, in England, which had both and more, it demanded 
electoral reform and a popular franchise. The popular franchise 
demanded in Britain was not adequately secured by the Reform 
Act of 1832, and would not have been imitated if it had been, 
but the era of legislative activity initiated in 1832, had far greater 
significance in transforming Britain and stimulating the world. 




CHAPTER XI 


EIGHTEEN THIRTY AND THE JULY MONARCHY 
IN FRANCE 

Victor Hugo called 1830 a revolution stopped half-way, 
and it is true that the whirlwind was ridden and the storm 
directed, after the first excitements, ^ 

moderates whose waistcoats were relatively bevoltjtion 
sober in hue and whose ideal was not the ham™ ay” 
republic one and indivisible, the suffrage 
direct and universal and the people sovereign and irre- 
sistible, but merely the reduction of the monarchy to a 
position of subservience to the constitution, the raising 
of the Chamber of Deputies to the dignity of an effective 
legislative body, and the broadening of the franchise to 
give the vote to the lesser bourgeoisie. 

The intention was timid but the effect proved to be 
fundamental, as was the case with the Enghsh Revolution 
of 1688, another conservative movement to which that of 
1830 in Trance bears a striking superficial resemblance. 
Both followed positive actions by a monarch that were 
regarded as violating the fundamental law of the country ; 
both were virtually bloodless ; both saw the throne, 
following the flight of the king, declared vacant de facto 
and de jure ; both saw an invitation to a near relative to 
the king, but not in the direct line of succession, to assume 
the throne ; both saw the fundamental law re-defined in 
certain important particulars by the legislature acting in 
a sovereign capacity without seeking any express sanction 
from the people ; both saw the new ruler accept his throne 
and constitutional position at the hands of the legislature 
without any attempt to assert absolute authority or the 
possession of undivided power in the state. 
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The principle of legitimism, as manifested by Louis 
XVIII and elaborated by Metternich, was dealt a three- 
fold blow from which it never recovered, 
LBGmMisM French Revolution of 1830. The 

dynasty was changed from the direct line, 
the new king received his throne from the representatives 
of the people and he accepted the position of a limited 
monarch. The revision of the Charter which it brought 
about did not specifically set up a system of parliamentary 
government similar to that obtaining in Britain, but it 
allowed such a system to develop, whereas the Charter in 
its original form did not. King, peers and deputies were 
placed in a position of equality in the legislative sphere. 
The foundations of partnership in government were thus 
laid. The possibilities of liaison already existed in the 
ability of the king’s ministers to be members of either 
house and the potentialities of a parliamentary executive 
were thus implicit. That the Orleanist monarchy did not 
produce a satisfactory consummation was due to lack of 
will rather than to the absence of constitutional ways and 
means. 

The detailed alterations to the Charter were not 
extensive, for outside its preamble the 1814 document 
had already etched deeply into the alleged absolutism of 
the restored Bourbons. The change was in emphasis 
rather than in structure. 

The preamble was, of course, entirely suppressed as 
an insult to the dignity of the French people. The 
declaration of rights was amended to declare 
the Roman Catholic religion that of the 
majority, but not the official religion in 
Prance as it had been in 1814 (article 6), and to state 
that the censor could never he re-established (article 7). 
The clerical reaction and censorship of the Restoration 
sufficiently explain these changes. The section dealing 
with the form of government in general terms, had inserted 
in it an express denial of any royal dispensing or suspend- 
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ing power over legislation (article 13), while in legislation 
the initiative was given to the peers and deputies as well 
as to the king, and all taxation was first to be voted by 
the Chamber of Deputies (article 15). The creation of 
hereditary peers was still permitted (article 23), subject 
to review in 1831 (when the hereditary peerage was 
abolished) and all Charles X’s nominations and creations 
of peers were declared null and void (article 68). The 
minimum age for deputies was reduced from forty to 
thirty and of voters from thirty to twenty-five (articles 
32 and 34), and though elections were to remain indirect, 
the presidents of the electoral colleges of the departments 
were to be chosen by the voters instead of by the king 
(article 35). The legislative term was again reduced to 
five years (article 31). The franchise was no longer 
specifically limited to persons paying a certain minimum 
annual direct tax, but was left to be defined by a separate 
electoral law. This law, passed on April 19, 

1831, reduced the minimum for electors to law^TIissi 
200 francs per annum, and for deputies to 
500 francs, allowed certain special classes (such as members 
of the Institut and some retired officers of the armed 
forces) the vote without this qualification, and added to 
the kinds of tax that could be counted toward ehgibihty. 
This was by no means a democratic franchise, but it did 
mean a great increase in the number of voters, and en- 
franchised the greater part of the lesser bourgeoisie, though 
not (with rare exceptions) the employed workers. Like 
that of 1832 in Britain, it was an enfranchisement stopped 
half-way, and left many dissatisfied, though it rallied 
enough support to give immediate stabihty to the new 
regime. As a further sop to the middle class, the Charter 
in its revised form (to which the king had to swear his 
loyalty at his accession) was placed under the special 
protection of the national guard (article 66), while as a 
gesture toward the nationalism of the great revolution 
the tricolor cockade and flag were restored (article 67). 

K 



134 


Parliamentary Constitutions 


PT. IV 


This was also, of course, a tribute to the memory of 
Philippe ''ifigalite”, the new king’s father, as well as a 
symbolic denial of legitimism. 

The electoral law of 1831 was one of a series of special 
laws which article 69 of the revised Charter had declared 
should be passed as soon as possible. With the exception 
of a law on the responsibility of ministers, this legislative 
programme was carried out. 

The form of government existing in Prance under the 
Orleanist monarchy thus satisfied certain immediate needs, 
but the constitutional rigidity of the regime, 
following its initial reforms, militated against 


CONSTITU- 
TIONAL 
BIGIDITY or 

oBLUANisT its permanence in a rapidly changing world. 

BiliGiME Wedded as firmly to '' Finality ” as were the 

great party leaders in England after 1832 who were their 
contemporaries, Louis Philippe and his ministers produced 
nothing comparable to the reforming achievements outside 
the constitutional sphere which were the saving grace of 
the Whigs between 1832 and 1841 and the Tories between 
1841 and 1846. The system of the revised Charter there- 
fore took on more and more the appearance of something 
transitional and (since the government resisted change) 
transitory. The regime also suffered from a confusion of 
ideas as to the exact nature of the Orleans monarchy. 
Was it truly limited to the extent that a king who could 
do no wrong should do nothing, or did it leave scope for 
a forward policy on the part of the crown ? Louis 
Philippe knew that he could not be a James II or a 
Charles X, but was he to be a George III (early period) 
or a WiUiam IV ? Was he to be a king ” or a figure- 
head ? 

The constitutional history of the Orleans monarchy 
reflects this dilemma. After the first enthusiasms for the 

OPPOSITION regime had died away, an opposition 

cBYSTALLizEs rapidly crystallized both in and out of the 
AND EXTENDS ^ legitimists and the repub- 

licans were avowed enemies of the regime from the first, 
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but from about 1835 onward, the hitherto more friendly 
parties of the right and left centre tended to criticize 
and to oppose the crown, particularly in its policy of 
packing the legislature with office-holders dependent for 
their positions on the royal goodwill. While the leader 
of the right centre, Guizot, held that '' The throne should 
not be an empty chair whereas Thiers, the leader of the 
left centre, declared ''The king reigns but he does not 
govern they both, when out of office, opposed this 
tendency on the part of Louis Philippe to operate on a 
narrow basis of subservient interests rather than on a 
broader basis of ministers who (as they thought they did) 
possessed the confidence of the people. In 1840 the reform 
agitation led by Thiers came to a head in the demand for 
a reduction of the franchise qualification for voters from 
200 to 100 francs, while more radical elements (like the 
Chartists in England) cried for nothing less than universal 
manhood suffrage. At the same time the republicans, 
whose opposition had been exclusively political in 1830, 
were beginning to adhere to the new socialistic pro- 
grammes and to taffi of social as well as political revolu- 
tion. The revival of Bonapartist sentiment, despite the 
op6ra iouffe tactics of the young Louis Napoleon, provided 
an additional irritant, and Louis Philippe weakly furthered 
its growth by assisting in the deification of the first 
Napoleon by the reburial at the Invalides in 1840. 

The ministry of Guizot from 1840 to 1848 was to lead 
to disaster. The brilliant mind of this " historian blind to 
all the lessons of history ” proved ill-adapted 
to the task of piloting the Orleanist mon- mustistry 
archy into calmer waters. " Pinality ” at 
home, combined with a disastrous foreign policy, helped to 
hasten the end. The affair of the reform banquets brought 
matters to a head, but many factors, some of them of long 
standing, were at work undermining the regime, which 
seemed unable to do anything that would improve its 
position. The indecisiveness of the Charter of 1830 as a 
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form of government, rendered it something not worth 
preserving when the crisis came. Respect for it had not 
only been removed by events, but also by a series of 
powerful literary and theoretical attacks, all the more 
potent because they were rarely direct ; they did not so 
much belittle the Charter as praise other constitutions 
and other ideals. The Bonapartist manifesto Les Idees 
napoleoniennes appeared in 1838 to remind France of 
the grandeur without calling her attention to the servitude 
of the era of Napoleon I, as contrasted with the prosaic 
Whiggism of Louis Philippe, but a far greater work, 
Tocqueville’s De la democratic en Amirique, had been 
published in 1835 to provide data, for those 
PHILOSO- who cared to draw such conclusions, m 

pHicAL support of more liberal institutions than 

France then possessed, and in opposition to 
Finality ”, while in 1847, as a deliberate nail in the 
Orleanist coffin, Lamartine produced his memorable 
Histoire des Oirondins, a monument to French men and 
women who had known how to live, and even better how 
to die, for ideals rather than for percentages, who had 
sought to govern France with warm hearts rather than in 
cold blood, and who shared only their wrong-headedness 
with the regime of Louis Philippe, More directly, a 
radical critic, Louis Blanc, had castigated the government 
of the years between 1830 and 1840 in his Histoire de dix 
ans, published in 1842, while other socialist writers, Such 
as Prudhon, Fourrier and St. Simon, were turning men’s 
eyes towards new heavens and new earths of which the 
philosophy of Louis Philippe and Guizot did not dream. 
Nor (among the intelligentsia at least) was Comte, who 
completed his Course of Positive Philosophy in 1842, 
without a disturbing effect. The imaginative literature 
of the period tended also to be in rather than of the reign 
of Louis Philippe. 

The regime of Louis Philippe attempted to do far too 
many things by halves, and in the end it fell to pieces 
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almost by force of habit before the first really deter- 
mined act of active resistance. On February 24, 1848, 
Louis Philippe, like Charles X before him, 
fled the country . A republic was proclaimed, debacle 
a provisional government set up, and the 
constitutional Charter disappeared. Charles had fallen 
through tampering with it and Louis Philippe through 
leaving it alone. It had outlived its usefulness, and only 
to the more intransigeant of German and Itahan princes 
did it, in 1848, still appear to be modern. 



CHAPTEE XII 


EIGHTEEN THIRTY-ONE AND THE “ MODEL ” STATE 
OE BELGIUM 

Though a strict regard for the principle of legitimism 
would have caused the southern Netherlands to be handed 
back to Austria, they were, in 1815, joined to the northern 
Provinces to form, for strategic and economic reasons, the 
united kingdom of the Netherlands. This ingenious 
arrangement, perpetuating the link which had bound all 
the Netherlands under one sovereignty (as 
LANDS UNITED departments of France since 1810), not only 
AS A KINGDOM ^ buffor stuto of considerable propor- 

tions next to France on the north-east, and provided a 
solution by liquidation of the perennial problem of the 
navigation of the Scheldt, but it also raised William of 
Orange, the last Staatholder of the United Provinces, to 
the status of a king, as William I of the newly united 
kingdom of the Netherlands. 

Already proclaimed in 1814 sovereign prince of the 
territory of which he had previously been Staatholder, 
William had presented a draft constitution to the Dutch 
notables, and they had accepted it by an overwhelming 
majority. When the southern Netherlands were added to 
his dominions in 1815 and the kingly title conferred, he 
presented the same document, altered only to make it 
applicable to the united territory of the whole kingdom, 
to the Belgian or southern assembly of notables. He 
persisted in imposing it, without further 
amendment, as the fundamental law of the 
country, and promulgated it as such on 
August 24, 1815, despite an adverse vote and many 

individual protests of the Belgian notables, declaring that 
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the very existence of the new monarchy depended on its 
acceptance as it was. By counting all non- voters (and 
there were many absentees) as in favour of the funda- 
mental law, he was able to assert that the Belgians had 
accepted it. 

This was not a very auspicious beginning, and, quite 
apart from its merits or demerits as a constitution, this 
fundamental law of 1815 was resented from the first by 
the Belgians for the way in which it had been imposed 
upon them. But the Dutch too, under it, had to content 
themselves with a constitutional system of the narrow 
legitimist type. The fundamental law was granted by 
the king, not made by the people, and it was revocable 
by him and at his pleasure ; he could legislate by decree ; 
he could suspend the rights guaranteed ; ministers were 
responsible to him alone. Of special significance to the 
Belgians was the equal representation given 
to Dutch and Belgians in the States-General, opposition^ 
though the Belgians were half as numerous 
again in the kingdom as the Dutch, and the equality and 
toleration to all creeds (with no established church) 
accorded in matters of religion. The Belgian opposition 
was thus both clerical and liberal. The bishops and 
clergy of the Roman Catholic church, of which the great 
majority of the Belgian people were members, felt them- 
selves unable to accept the religious clauses of the funda- 
mental law, while the unfair system of representation 
violated liberal principles, and both provisions affronted 
and fostered the spirit of nationality now developing in 
the Belgian provinces following their release from French 
domination. 

A rigid and obtuse interpretation of the fundamental 
law on the part of the Dutch king and his government 
made matters worse. In the civil service, in the assump- 
tion of debts, in the use of languages, and in various other 
ways, the northern Dutch tended to be favoured as against 
the southern Belgians. Finally, in 1830, emboldened by 
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events in Prance, the Belgians proceeded from protests to 
riots and from riots to revolution. A provisional govern- 
ment was set up in Brussels in defiance of the authority 
of William, and a national congress was 

THE NATIONAL ’ ® 

coNGKEss, assembled, consisting of two hundred mem- 
bers elected by voters possessing taxpaying 
qualifications prescribed by the provisional government, 
plus certain professional representatives. Out of a 
population of four million there were only 44,000 voters 
for this national congress, which proved, as might have 
been expected, to be a conservative body. The idea of 
setting up a republic was sternly voted down by 174 
votes to 13, The landowning classes and the prosperous 
bourgeoisie alone were represented, and the deputies 
chosen were predominantly people with experience in 
the law, in administration, and in the States-General 
between 1815 and 1830. The differences between 
catholics ’’ and liberals ” were temporarily forgotten 
in the enthusiasm for national liberation, while the 
Blemish question did not at this time arise because the 
politically articulate and represented classes were almost 
exclusively French speaking. It was this national con- 
gress that maintained Belgium’s struggle for independence 
and which drew up the constitution of 1831. 


This constitution has now survived for more than a 


century, and it has been very highly praised for its suit- 
ability for immediate purposes, for its proved stability, 
and as a contribution to the science of politics and 
government. One of its staunchest admirers, Henri 
Pirenne, sees it as the most typical of all that one could 


MEBITS or 
THE BELGIAN 
CONSTITUTION 


expect from a parliamentary and liberal con- 
stitution, as “ la charte par excellence des 
libert6s modernes Fortunate in the 


moment of its birth, in the midst of the great reform 


debates in Britain, and able to take advantage of recent 


constitutional changes in France, and in the juxtaposition 
of political forces in Belgium that produced substantial 
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agreement upon its fundamentals, the Belgian constitu- 
tion does indeed possess many merits. Precise where the 
revised French Charter of 1830 had still remained vague, 
it recognizes without equivocation the full sovereignty of 
the people ; it is not itself thought of as a sovereign 
document and sovereignty does not reside in some meta- 
physical harmonizing quality of the monarchy. It does 
indeed provide for a monarchical system of government, 
but it only differs from a republic because the headship 
of the state is for life and is hereditary ; the king rules 
by no divine right and has no prerogatives ; he is simply 
a person appointed to the headship of the state as king, 
to exercise prescribed powers given him under a con- 
stitution which is antecedent to him. Le roi n’a d’autres 
pouvoirs que ceux que lui attribuent formellement la 
constitution et les lois particulieres portees en vertu de 
la constitution mfeme ’’ (article 78). The legislature is 
bicameral, yet, departing from the almost universal 
European practice of the time, both houses are elected 
on a popular basis. Despite the strong individualism of 
the different provinces and the attempt only a generation 
earlier to form a Belgian United States ” on a loose 
confederate basis, the fact that the state set up is unitary 
is placed beyond question by the constitution. Though 
amendment is provided for and is by no means so com- 
plicated a process as in the United States of America, 
only two major alterations have been made to this con- 
stitution in over a hundred years. 

The Belgian constitution of 1831 may, in general 
terms, be described as liberal (its guarantee of rights is 
very comprehensive), monarchical (in a c^iJiACTEE- 
purely formal way), as creating a bicameral istics or the 
legislature (with both houses elected), as 
carrying the separation of powers to considerable lengths, 
as being essentially undemocratic (by providing a fran- 
chise with a fairly high property qualification), and as 
proving to be rigid (despite reasonably easy amendment, 
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change has been very slight) and extremely durable. 
Another admirer has said of it that it compares favour- 
ably with the United States constitution in objectivity, 
simplicity, brevity and endurance 

The constitution contained 139 articles and was 
divided into eight sections : The territory and its divisions 
C Belgium is divided into provinces ” are 
TEBBiTOBY thc opemug words) ; Belgian citizens and 
mvisioNs their rights ; concerning powers (beginning 
'' All powers emanate from the people 
and containing subsections dealing with the legislature, 
the king and ministers, and the Judiciary) ; finance ; 
defence ; general provisions ; revision of the constitu- 
tion ; and, finally, transitional or temporary provisions. 
A supplementary section, like article C9 of the revised 
French Charter, lists a number of subjects upon which 
legislation is urgently necessary. These inchide tlio 
press, the judicial system, the finances, and provincial 
and communal government. 

Section II, on the rights of the citizen, is similar in 
subject matter to the French declaration of rights of 
1789, but it approaches the protection of 
raB^oiTizBN rights from the more practical angle of 
simply forbidding (as had the American 
constitution and its first ten amendments) acts interfering 
with the exercise of these rights, and dispenses with a 
mere abstract statement of what they are. It differs most 
in content from the declaration of 1789 in according the 
right of association (article 20) and in its attitude toward 
religion. Generally its drafting provides an adequate 
protection of the rights mentioned, and in certain par- 
ticulars it makes valuable contributions, notably in 
dealing with the liberty of the press and in the expression 
of opinion, when it is declared (article 18, clause 2) “ Where 
the author is known and is domiciled in Belgium, the 
publisher, printer or distributor cannot be prosecuted ”, 
a provision preventing abuses and restraints such as still 
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exist in the press and libel laws of the United States, 
Britain and many other countries. 

To meet specially complicated local situation, much 
care was taken over defining the relations of church and 
state, and without any state religion being 
actually established, the Roman Catholic 
church, whose representatives collaborated 
in the drafting, secured most valuable practical advan- 
tages, for its priests, though paid by the state, remained 
entirely independent of it. (The clergy of aU faiths 
received state salaries, it is true, but the others were in 
numbers negligible.) No concessions were made by the 
church in the matter of ecclesiastical appointments or 
papal publications. (Again this was placed, by article 16, 
on a universal footing, but for the same reason the Roman 
Catholic church was the principal gainer.) The attempts 
of the Di^tch king to interfere with Roman Catholic 
schools in Belgium is refl.ected in article 17, which 
declares : Private instruction shall not be restricted ; 
all measures interfering with it are forbidden which 
left the church schools “ in the most favourable position 
in any country where a church was not formally estab- 
lished.’’ Because Roman Catholicism was in Belgium 
the religion of an overwhelming majority of the inhabi- 
tants, it was able to reap these considerable advantages 
from a declaration of rights that, by safeguarding religious 
liberty and freedom of worship (article 14) together with 
freedom not to worship (article 15) and prescribing a 
civil marriage ceremony (article 16), also satisfied liberal 
opinion. All this, of course, refl.ects the crossing and 
mingling for a brief period around 1830 of the liberal 
and catholic streams of thought and endeavour in 
Belgium, and the suppression of difEerences for national 
and constitutional purposes. The coahtion was effected 
in 1828, and Lamennais became for a moment both a 
liberal and a nationalist, but after the papal encyclical 
“ Mirari Vos ”, published in 1832, such a compromise 
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would not have been possible. The questions of the 
position of the church and of religious instruction caused 
much subsequent controversy in Belgium, but the fact 
that they did not cause fundamental initial difficulties 
which might have wrecked the effort to frame a generally 
acceptable constitution in 1830 and 1831, was due to this 
temporary collaboration being possible. Seldom has the 
hour been so kind to constitution makers. 

The division of powers between the two houses of the 
legislature was strictly carried out, and the members of 
both were elected by the same voters in the 
KOV.SB or various provinces, but the senators were 
sSativbs prescribed a higher minimum age and tax- 
paying qualification than the deputies, and 
the Senate, though elected for eight years instead of four, 
was only half as numerous as the lower house. Each 
house (as well as the king) was allowed to initiate legis- 
lation, and the consent of both was necessary for all 
legislation, though the initiative was (until 1921) reserved 
to the lower house on matters of state revenue and 
expenditure, and army contingents. Nevertheless, with 
only this slight theoretical advantage, the House of 
Representatives tended, in practice, to dominate. With 
the initiation of a parliamentary regime, ministers respon- 
sible to the House introduced government bills ; the royal 
veto was never exercised ; the courts were unable to 
declare legislation unconstitutional. The Senate came to 
accept a subordinate position ; it could not sit except 
when the House was sitting (though there was no such 
restriction on the lower house) and as dissolution could 
be applied separately to either house, the fall of a ministry 
or its appeal to the country did not involve a dissolution 
of the Senate, which was thus pushed further and further 
into the background, with the fate of a ministry not 
dependent upon its attitude. The striking out in 1921, 
as a safeguard no longer considered necessary, of the 
clause giving the lower house the exclusive right to 
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initiate in financial and military matters may be regarded 
as recognition of the ineffectiveness of the Senate to 
challenge the preponderance of the House in the working 
of the constitution. 

The king, as the formal head of the executive, could 
possess and exercise only those powers expressly given 
him by the constitution, and could act only 
through his ministers. The executive power completely 
was specifically subordinated to the law, but 
a right to issue ordinances was accorded. The provision 
of a regency or the filling of a vacancy on the throne was 
the province of the two houses of the legislature acting 
together. Thus did the Belgian constitution of 1831 
complete the formalization of monarchy, and by reducing 
the sphere of the king to functions prescribed by the 
constitution and performed through ministers responsible 
to a popularly elected legislature, succeed in reconciling 
in a satisfactory and logical way the continued existence 
of monarchical institutions with the full recognition of 
the sovereignty of the people. The British constitution 
was felt rather than known to have bridged the same 
gulf, but in 1831, nobody (even in England) could quite 
explain how ; the revised Charter of 1830 in France was 
capable of being interpreted in the same direction, but 
it was also capable of interpretation in quite different 
directions, and its vagueness was fatal ; the Swedish 
constitution of 1809 had divided the sovereignty between 
king and people ; only the Norwegian constitution of 
1814 had previously worked out in terms of a fundamental 
law the implications of a monarchy truly limited, and 
the lesson of Norway’s example was clouded by her 
remoteness and the fact that she had been forced to 
share a king and representation abroad with the more 
powerful Sweden, the very situation which (in a more 
onerous form) produced the Belgian rebellion against 
the Dutch king in 1830. For this reason it was Belgium 
and not Britain, France, Sweden or Norway, that became 
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the pattern and the prototype for constitutional mon- 
archies everywhere during the century following 1831, 
Herself borrowing freely from the institu- 
tions and constitutional practices of France, 
Britain and America to form the constitution 
of 1831, she has seen this constitution paid the compliment 
of imitation, both deliberate and unconscious, both 
successful and disastrous, in many different countries. 

In devising a judicial system, the Belgians of 1831 were 
less happy than in defining and protecting the rights of 
the citizen. The law of Belgium remained 
French in its basis and spirit, and the Code 
NapoUon, which had completely superseded 
older Belgian law during the French occupation, became 
the Belgian civil code, though a certain amount of Dutch 
law, notably in the commercial sphere, was retained from 
the period of the united kingdom. The independence of 
the judiciary was placed beyond a shadow of doubt and 
appointments were for life. Neither the power to interpret 
the constitution given to judges in the United States nor 
the power to interpret individual laws exercised by British 
judges, was permitted to Belgian judges. On the other 
hand, there was no comprehensive system of adminis- 
trative law and administrative tribunals, such as existed 
in France, to remove from the sphere of the ordinary 
courts and judges the responsibility of officials and the 
relations between the citizen and the state. The principal 
weakness of the Belgian judicial system was a tendency to 
waver between the British principle of the rule of law 
and the French recognition of droit administratif. The 
loophole left by the wording of articles 92 and 93 of the 
constitution of 1831, tends to reduce the effectiveness of 
the citizen’s remedy against abuses of his rights. This 
was a time when even French lawyers had not digested 
the full significance of the principle introduced by Bona- 
parte in the constitution of the year VIII (article 75), 
and long before British lawyers had been able to put the 
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rule of law in a clear light, and the Belgian constitution 
makers appeared to have thought it possible to have the 
best of both worlds by making one the rule, but retaining 
the other for application in exceptional circumstances. 
A certain confusion was the result. The courts cannot 
refuse to apply a law on the ground of its unconstitution- 
ality, but they can refuse to apply orders or regulations 
of the central executive or of provincial or local authori- 
ties which they consider out of conformity with the law ; 
officials can be sued in the ordinary courts without 
restriction, but the uncertainty of the situation has made 
the courts reluctant to take jurisdiction where official acts 
are concerned, despite the absence of competing adminis- 
trative courts. 

The constitution of 1831 could be amended by the 
two houses of the legislature first of all accepting a 
proposed amendment by simple majorities ; 
the houses were then, by the fact of having 
accepted the amendment or amendments, 
automatically dissolved ; a new election had to be held 
within forty days and then the new chambers had each 
to pass the proposed amendment by two-thirds majorities 
of at least two -thirds of the total membership of each 
house. Less cumbersome than amendment in the United 
States, this was nevertheless no easy process, and the fact 
that any legislature accepting a proposal for amendment 
ipso facto immediately terminated its own existence, was 
not an encouragement. Only twice in a century was this 
process carried through to its consummation, in the group 
of ten amendments to existing articles adopted in 1892, 
and in the related group of fourteen amendments and 
two new articles carried through between 1919 and 1921. 
In 1892, articles 1 (to allow for the annexation of the 
Congo State), 36 (exempting ministers from the need for 
re-election to the legislature upon appointment), 47 (giving 
manhood suffrage at the age of 25 and introducing a 
system of plural voting), 48 (providing for compulsory 



148 Parliamentary Constitutions pt. iv 

voting at elections), 52 (giving salaries, in addition to 
expenses, to members of the lower house), and 53-58 
(altering the composition of the Senate), were amended. 
In 1919-21 the principal amendments were to articles 27 
(making the two houses equal in financial and army 
legislation), 108 (allowing local communes to associate) 
and 47-56 (changing the electoral system and the organiza- 
tion of the legislature). Thus the principal amendments 
have been in the franchise and in the composition of the 
upper house, both being in the direction of democratiza- 
tion, and these have been hard won, being preceded by 
periods of violence and unsettled conditions (the strilces 
of 1892, and the war and German occupation of 1914-18). 

The movement for the reform of the franchise has been 
intimately connected, as in Britain, with the working of 
PBANOHisE parliamentary system and with party 

BEPoiiM politics. Belgium between 1831 and 1892 

AGITATION called '' the classic land of bourgeois 

parliamentarism During that period the limited suff- 
rage was retained and a two-party system set the pendulum 
swinging in long rhythmic sweeps. The electoral system 
of 1831 was very conservative, limiting the suffrage for 
the lower house to even fewer voters than the provisional 
government had enfranchised for electing the national 
congress. A liberal agitation in 1848 caused a slight 
increase in the number of voters, and by a flat-rate tax 
qualification being adopted, 79,000 were enfranchised 
instead of 46,000, out of a population of four million ; 
but further reform was resisted for forty years and by 
1890 there were only 133,000 voters out of a population 
of six million. When the catholic ministry in power 
bowed before the agitation and strikes of 1891-92, a 
compromise with more radical demands gave unrestricted 
manhood suffrage at the age of twenty-five, but allowed 
additional votes to substantial taxpayers and landowners, 
as well as to university graduates and certain classes of 
professional men, though no one man was to possess 
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more than three votes. The same franchise, except that 
the minimum age for voting was thirty, was introduced 
for electing the Senate. This meant that at one stroke 
the number of voters in the country was multiplied by 
ten, and the swing of the pendulum was rudely shaken 
by the appearance of a socialist party (with 28 repre- 
sentatives in the first chamber elected on the new basis) 
and the decline of the hberal party (from 60 members 
to 20 in the same election). In 1899, proportional repre- 
sentation was introduced without a constitutional amend- 
ment being needed, and the stabihty of the traditional 
parliamentary system was maintained for another twenty 
years by the catholics retaining control of the govern- 
ment against the weakened liberal and growing sociahst 
party. 

The suspension of political life in the comitry caused 
by the German occupation was ended by the reassembly 
at the end of November 1918 of the last legislature, though 
its mandate had by that time expired. Judging it ex- 
pedient at such a time of disorganization and emergency 
to ignore the strict requirements of the constitution, the 
houses unanimously passed, and the king approved, a law 
enfranchising for the purposes of a new election all men 
over twenty-one years of aee, subiect only 

^ ^ o « v' EPFECT OF 

to a residential qualification of six months, hkiyeesab 
and granting the vote to women to a limited 
extent. The system of plural voting was 
abolished. The Union sacree ” of the three parties 
which carried this law, also secured its regular adoption 
as part of the constitution after the elections. Under 
the amended constitution, the universal manhood suffrage 
at twenty-one with one-man-one-vote was ratified, but 
women had to be content with the vote in municipal 
elections. The effect of the new franchise and voting 
arrangements was to complete the disruption of the old 
party system and to stop the pendulum altogether. After 
the breakdown of the Union sacree in 1921, caused 

L 



150 


Parliamentary Constitutions 


TT. IV 


SENATE 

REFOEM 


by the withdrawal of the socialist members of the govern- 
ment coalition, the government was carried on by a 
coalition of catholics and liberals. Since that time it 
has been impossible for any one party to achieve a stable 
majority, and a series of coalition governments of varying 
complexions has been formed, rather as in France. 

The Senate, which, lilm so many second chambers, had 
been one of the less satisfactory parts of the constitution 
from the first, was, in 1921, again reorganized. 
Between 1893 and 1921 the Senate had 
been in part directly elected by the people 
voting in the separate provinces, and in part indirectly 
elected by the provincial councils. In 1921 a third cate- 
gory, indirect election by the Senate itself, was added, 
and new voting qualifications were introduced in an 
attempt to make the Senate more representative of the 
nation, while its dignity was enhanced by according it 
complete theoretical equality in legislation with the lower 
house. But despite all this it has remained a relatively 
unimportant body, in no way comparable in its con- 
structive or destructive possibilities to the French Senate. 

The position of the monarchy, so precisely defined in 
1831, has fluctuated only with the popularity and char- 
acter of the reigning sovereign, and this only caused 
constitutional repercussions when Leopold II presented 
Belgium with a colonial problem in a particularly em- 
barrassing form. The Belgian constitution appeared to 
work excellently when party divisions were 
DISRUPTIVE clear cut and few, as between 1831 and 1846 
FACTORS period of consolidation during which the 

Hberal-catholic national coalition managed to hold to- 
gether except for a brief liberal interlude in 1840-41) 
and between 1847 and 1870 (when the liberals were con- 
tinuously in power except between 1855 and 1857). Even 
the “ lutte scolaire ” of 1870-84 was fought out according 
to the best rules of two-party government, though the 
bitterness of the conflict over the liberal education law 
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of 1879 tended to shake the whole system, and then the 
country settled down to thirty years (1884-1914) of 
control by the catholic party. Following the wartime 
suspension of activities and the '' Union sacree ’’ of 
parties for purposes of reconstruction, the catholic party 
found itself deprived of its clear majority by the working 
of the new franchise laws, and the period of struggling 
groups already referred to, with catholic-socialist rivalry 
predominating, was initiated. The growing significance 
and activity of the Flemish movement has in recent years 
tended to make Belgium resemble even less the classic 
land of bourgeois parliamentarism ’’ that she is claimed 
once to have been, but despite even more alarming 
political apparitions of late, the constitution of 1831 
continues to serve. 



CHAPTER XIII 


EIGHTEEN THIRTY-TWO AND LEGISLATIVE REFORM 
IN BRITAIN 

The British constitution, once the envy and the despair 
of continental theorists and reformers, was, by the end 
of the eighteenth century, in the doldrums. 

SHITISH ^ ^ 

CONSTITUTION Tho mixturo that IWlontes^uieu had pre* 
dolTotms scribed in 1748 for preserving liberty, did 
not appear to be acting as before when the 
American colonists thirty years later rejected it, in order, 
they asserted, to secure their freedom from tyranny. 
How could that quiescence of monarchy supposedly 
guaranteed by the revolution settlement be squared 
with the acceptance by the House of Commons of Dun- 
ning’s motion, in 1780, to the effect that “ the influence 
of the crown has increased, is increasing and ought to 
be diminished ” ? Where was the boasted liberty of the 
subject when, in the seventeen nineties, the government 
of the younger Pitt (alarmed at the spread from Prance 
of demands for wider liberties than the British system 
had ever countenanced), suspended Habeas Corpus and 
passed a whole series of repressive acts ? 

No wonder the world turned its attention from this 
old vintage (which nobody had ever properly succeeded 
in bottling) to the heady wines with their brand-new 
labels provided by the American and French constitution 
makers and by Napoleon Bonaparte. Only where British 
influence was not only strong, but reinforced by redcoats 
or wooden walls (as in Portugal, Spain and Sicily), did 
British institutions provide much inspiration abroad in 
the period between 1789 and 1814. From 1814 onward 
Europe again began to sip at the ancient fount, for had 

162 
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not Britain succeeded in warding off both revolution 
and its self-styled heir, the greatest conqueror of modern 
times, and was she not rapidly becoming the 
workshop as well as the shopkeeper of the prestige 
world ? Even if her political institutions 
had proved insufficiently elastic to retain the thirteen 
colonies, the London Corresponding Society and the gold 
standard, though they had provoked unavailing demands 
for '' The Rights of Man ”, “ The Rights of Woman ” 
and “ Political Justice ”, had let Cobbett and Burdett 
go to jail and Addington become Prime Minister, had 
left Old Sarum its two members and bereft Ireland of 
her Parliament, she had achieved wealth and Waterloo. 
The gold standard and Habeas Corpus were restored, 
even though they were accompanied by the Corn Law 
and the Six Acts. Cobbett was still writing polemics, 
Burdett was still winning elections. The era of Lord 
Liverpool may have been '' The Age of Bronze ” but 
beside it the years around the turn of the century had 
been palaeolithic. The prestige of British institutions 
was beginning to experience a new dawn in these post- 
war days when Jacobinism as well as Caesarism had been 
liquidated, and to be middle-aged and stiU alive was a 
fair substitute for heaven. 

The British form of government, which even legitimist 
monarchs were prepared to make use of in drawing up 
their charters, was, in 1814, though the opposite of demo- 
cratic, essentially free. '' English legitimism 
was a totally different thing from conti- i^^bngSot 
nental legitimism.” The power and even 
the significance of the monarchy had sunk to the shadow 
that the '' old, mad, blind, despised and dying king ” 
was of a man. Legitimism in England was the rule of 
the aristocracy, which, through its control of both houses 
of Parliament and of the machinery of the executive, 
continued to dominate the coimtry, though it no longer 
remained impervious to the pressure of public opinion. 
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It has been pointed out that the same institutions which 
were favourable to liberty in 1688, when the king was 
still asserting his claim to sovereignty, had become un- 
favourable to liberty by 1815, when the people were 
beginning to assert a like claim, and that it was now 
against the people and not against royal tyranny that 
the governing class represented by justices of the peace, 
members of Parliament and cabinet ministers, were 
maintaining their independence and their legitimist 
claims to rule. Nevertheless, it has been concluded that 
the oligarchy was tempered with genuine elements of 
liberty, though the Tory reaction had many years yet 
to run. To the wonder (and at times to the disgust) of 
foreigners, it was a country ''governed without police 
The Riot Act and an increasingly severe penal code, both 
thoughtfully provided by the eighteenth century, still 
left British magistrates without really effective means of 
repression, even if the will was not wanting. In addition 
to not being a Polizeistaat, Britain also lacked those other 
instruments of tyranny, a centralized bureaucratic system 
and a large standing army. Her navy, though the most 
powerful in the world, presented no danger to public 
liberty at home, and indeed, as the mutinies at the 
Nore had indicated, had potentialities in the opposite 
direction. It was (says Hal6vy) owing to 
the absence of a bureaucratic state that 
“ the progress of democratic institutions 
during the nineteenth century necessarily followed, in 
England, a course very different from that which it was 
to follow in the other countries of Europe. On the 
Continent the bureaucratic state was already in being 
and nothing more was required than the transference to 
other hands of this pre-existent machinery and its em- 
ployment for novel purposes. In England the machinery 
itself had to be created.” 

Britain being in this respect behind and not in advance 
of certain other countries, it was not on the administrative 
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side of government that she provided inspiration. It was 
the nature of her limited monarchy and of her parlia- 
mentary system that commanded respect and inspired 
emulation. The one had been stabilized by the end of 
the seventeenth century, and the other had become 
clearly defined by the end of the eighteenth. The limited 
monarchy, certain outlines of which had been sketched 
in as early as the fourteenth century, was, by the begin- 
ning of the nineteenth century, worked out completely. 
Formal executive power remained with the king, the 
supreme legislative power was vested in Parliament, and 
actual executive power was now exercised by a cabinet 
which consisted of ministers of the king limiteb 
who were at the same time members of the monahohy 
hLouse of Commons or of the Lords. The mentaby 
cabinet could therefore be held responsible executive 
to Parliament for its actions as the king’s ministry, be- 
cause it depended for its continued existence upon the co- 
operation of a majority in Parliament and was normally 
selected from the adherents of the political party which 
possessed such a majority. The Prime Minister was 
appointed by the king, but selected his own colleagues, 
who acted with him as a body and were collectively 
responsible with him. All this had been worked out, 
even if its full implications were as yet understood by 
few, by the time of the younger Pitt. 

The four salient features of this constitution were, 
therefore, at the beginning of the nineteenth century : a 
limited monarchy, dependent upon and de- 
fined by statute, possessmg formal execu- eeatubes of 
tive power only; a supreme legislative ooNsnivTioN 
body, in Parliament, with the House of 
Commons as the predominant partner in legislation ; a 
cabinet system of government, providing a real executive 
and linking king with Parliament in the constitution ; 
the rule of law, implying the absence of arbitrary power 
on the part of the government, the competence of ordinary 
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laws administered by ordinary tribunals for all cases, and 
the emergence of general rules of the constitution from 
ordinary legislative processes. 

As the whole edifice had come to rest upon the ultimate 
supremacy in the state of the actions of an assembly 
elected by the people, that is, upon a representative 
system of government, its key would appear to be the 
nature of this system. But, again to baffle the foreigner, 
it was in the representative system that 
BEPEK- development had most conspicuously lagged 


SENTATIVE 

SYSTEM 


in England ever since the fifteenth century, 
so that it remained the main task of the 


nineteenth century (apart from creating an efficient 
bureaucratic hierarchy) not to devise any new political 
institutions or institutional machinery, not to define 
afresh the essential nature of the British constitution, 
but to bring up to date and more into harmony with 
the new social and economic structure of the country 
this representative system which had not been amended 
in any fundamental way since 1430, and which, in the 
seventeenth and eighteenth centuries, had in certain 
directions even been narrowed, quite apart from failing 
to respond to the considerable movement and increase 
of population during that period. 

In the seventeenth century the Commonwealth had 
attempted to modernize the representative system 
(though not to democratize it), but the Protectorate and 
the Eestoration had undone its work, and the great 
parties which held or disputed power in the state in the 
eighteenth century had tended to regard the reform of 
the representative system as a purely academic problem 
until, in the reign of George III, they found certain of 
its archaisms being turned to account against them by 
the king and his friends. The acts of 1763 (regulating 
the franchise of honorary borough freemen) and 1770 
(reforming the procedure for the hearing of election 
petitions by the House of Commons) were followed by the 
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much more purposeful legislation of 1782 (barring govern- 
ment contractors from becoming members of Parliament, 
and depriving revenue officers of the vote), 
of 1786 (demanding a six months residence beporm in 
qualification of scot and lot electors) and centi^^^ 
1788 (requiring country electors to be 
registered a month before they could vote), while in 
the latter year the act of 1729, which had made it im- 
possible to vary the franchise piecemeal in the different 
constituencies, was repealed. Even more radical, as the 
country re-emerged from the depths of the anti- Jacobin 
terror, was the act against electoral corruption forced by 
the Whig opposition upon a reluctant government in 
1809, following the unsavoury Duke of York scandal. It 
was this act that drove the buying and selling of seats 
in Parliament underground, and materially reduced the 
traffic. 

This interest in the reform of the franchise, or rather 
in the removal of the most scandalous abuses of the un- 
reformed franchise, though only rarely inspired by any 
high motives and though unaccompanied by any com- 
prehensive scheme of enfranchisement or redistribution 
of seats, shows that the anoien regime was beginning to 
crumble in England long before 1832, and did not then 
suffer a sudden ddbdcle comparable to that of the French 
in 1789. Other signs, such as the abolition of the slave 
trade in 1807, the repeal of the combination other signs 
laws in 1825 and Roman Catholic emancipa- change 
tion in 1829, point to the same process of erosion in other 
fields. Yet a colossal complacency still continued up to 
the very eve of the reform era of the thirties to suffuse 
the countenance of the ruling class. The system of 
government might be “ mixed as a clever foreigner 
had pointed out, but for all its confusion (which he had 
not noticed) it appeared to work better than these new 
forms of government which one ordered like new suits of 
clothes, only to outgrow them or find them out of fashion 
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as soon as worn. The radicals might declare that the 
constitution had become stultified by the interests of the 
crown and the two Houses of Parliament having become 
identical, so that they no longer checked and balanced 
each other in the interests of the people, and Bentham 
might riddle the complacent antiquarianism of Black- 
stone in his Frag^nent on Gove^mmeni and then point 
toward the light in his Catechism of Parliamentary Reform, 
but Lord Eldon was on the woolsack and all well with 
the world. “ In England the machine goes on almost of 
itself and therefore a very bad driver may manage it 
tolerably well was the comforting thought of Lord 
Redesdale in 1821, while as late as 1830 the Duke of 
Wellington remained '' thoroughly convinced that the 
country possesses at the present moment a legislature 
which answers all the good purposes of legislation, and 
this to a greater degree than any legislature ever has 
answered in any country whatever ’k 

It was as much the fact that any reform agitation 
could break through this magnificent complacency, as the 
actual alteration of the franchise and redistribution of 
seats, that makes the British Reform Act 
AOT o:f ^ 8^32 ^ landmark and an inspiration. In 

itself it was a most tentative measure, in- 
creasing the number of voters in the country only by 
about fifty per cent. A common borough franchise was 
prescribed (all occupiers of premises of the annual value 
of ten pounds) and tenants paying fifty pounds per 
annum were enfranchised in the counties in addition to 
the old forty shilling freeholders (to whom were now also 
added forty shilling lease and copyholders). Thus the 
picturesque hotchpotch of potwalloper, scot and lot, 
burgage, corporation and freeman borough franchises 
disappeared, while fifty-six rotten boroughs lost both 
their members and thirty lost one each. Twenty-two 
towns previously unrepresented received two members 
each and twenty others one each, while the county 
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members were increased by sixty-five. That was all, 
and it made no immediate difference to the type or 
class of member returned to Parhament. The upstart 
Benjamin Disraeh twisted the tail of the Red Lion of 
Wycombe to no effect in 1832, but William Ewart Glad- 
stone (like Robert Peel, a generation removed from trade) 
entered the Commons without effort in the same year, 
through the traditional door of noble patronage. The 
property qualification for members remained, and they 
were impaid ; the open hustings remained ; redistribu- 
tion of seats had been incomplete and unscientific ; the 
great majority of adult males remained unenfranchised. 
Yet this pale measure of parhamentary reform had been 
secured only after a popular agitation of unparalleled 
activity over a period of years, and when it came it was 
declared to be ^ ‘ final ’ ’ , and remained so for thirty-five years . 

This hard-won and unsatisfactory Reform Act of 1832 
was nevertheless of great and immediate constitutional 
importance for Great Britain and not without significance 
elsewhere, for, quite apart from its effect upon the 
franchise, it opened the floodgates of legis- 
lation at Westminster and converted a tiny of 
trickle of statutes into a mighty torrent ^legislation 
that has never since shown any signs of 
abating. Ever since the spate of law-making by statute 
in the days of Edward I, when Parliament was young 
and unformed, legislation through Parliament had come 
intermittently, and law made in other ways had often 
overshadowed it. Although by the beginning of the 
eighteenth century the supremacy of Parhament in the 
constitution had been established, the Parliaments of 
that century did not use their new supremacy to legislate 
actively. It was a period of relative legislative quiescence 
at Westminster, a period of decentrahzation in which all 
that could be left to local bodies was left to them. The 
courts of Quarter Session have been described as '' genuine 
legislatures at this time, and it has been remarked that 
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piece by piece they built up a complete new poor law 
quite unchecked and unregulated by Parliament until 
well into the nineteenth century. The county magis- 
trates, who manned the courts of Petty and Quarter 
Sessions, united, in their diffexent capacities, judicial, 
executive and legislative power (and in his Esprit des 
lois they received no mention from Moixtesquieu), '' The 
justices of the peace judged, administered and legislated, 
and to their hands the central government abandoned 
the greater part of local government.” 

From 1832 onward the period of legislative quiesc- 
ence ” came to an end, and the central government 
gathered back into its hands the threads of control over 
A PRO- local affairs. Armed with a philosophy and 

GRAMMK OF a programme of law reform by the legislative 
LAW BFuoRM |)y IJeutham and his school, the first 

reformed ]?arliament passed the Municipal Corporations 
Act, the Poor Law Amendment Act and the Factory Act, 
all three of vital importance in local affairs, and it and its 
successors followed them up with a mass of similar legis- 
lation. The character of legislation might change with 
different administrations, but its flow never slackened. 
Parliamentary reform, as Bentham had foretold, was the 
prelude to a colossal new activity in parliamentary 
legislation, first of all attempting to catch up with the 
many changes that had taken place unheeded and un- 
regulated by the quiescent unreformed Parliaments, and 
later taking the lead itself to effect fundamental changes. 

Beside this result the mere fact of a fifty per cent 
increase in the number of voters and a belated and partial 
redistribution of seats was almost insignificant in Britain, 
and it was certainly far less significant to the rest of the 
world. The unreformed British franchise was already far 
wider than any European country that sought to adopt 
a parliamentary system of government before 1832 (or 
indeed for a good time after) would have considered. 
‘‘ Not a single one would have dared to admit so wide an 
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electorate.” The Swedish constitution of 1809, the 
Spanish of 1812, the Norwegian of 1814, the French 
Charte of 1814, the Netherland and Polish of 1815 and 
the various German constitutions issued 
between 1816 and 1820, adopted a much pranchise 
narrower franchise, and those of the revised 
French Charte of 1830, the Belgian con- 
stitution of 1831 and of the German states of the years 
1831-34 (Hanover included) still remained narrower in 
proportion to population than the British unreformed 
franchise, though the system they adopted was more 
uniform than the British (it could hardly have been less) 
and none of them had anything so narrow as the franchise 
in some of the British corporation boroughs. Even the 
Sicilian constitution of 1812, which mimicked the British 
constitution in almost every other respect (having a 
Umited monarchy, a House of Lords with peers spiritual 
and temporal, and a House of Commons with county and 
town members, ministers responsible to the legislature, a 
summoning of Parliament every year, predominance of 
the Commons in finance and a jxiry system “ entirely 
according to the English custom ”) shrank fi:om anything 
as wide as a forty shilling fi-eehold, or a potwalloper 
or scot and lot franchise. Indeed, with her reformed 
franchise, Britain continued to stand, with regard to the 
breadth of her representative system, quite 
apart from the other constitutional countries signipicance 
of the old world, until 1848 brought a tern- 
porary adoption of universal manhood suffrage into 
certain continental states, though the Chartist petition 
failed to shake the apostles of “ Finality ” in Britain. 
But the continent was interested less in the British 
franchise than in her Parliament (however elected), its 
procedure, its supremacy, and its legislative activity. 
Herein lay the wider significance of 1832. 
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National Constitutions — The Mosaic State 


French constitution-making and British parliamentary reform 
were not primarily expressions of a feeling of national unity or 
consolidation, for in those two countries such unity and con- 
solidation was already taken for granted. In France and in 
Britain {Ireland alioays excepted) the state and the nation, the 
one a projection of the government and the other of the people, 
had achieved a high enough degree of coincidence for the term 
“ nation-state '' to be applicable to both countries even before the 
nineteenth century commenced. Development was in the direction 
of giving more emphasis to the national aspect {Louis Philippe 
became king of the French, whereas Charles X had been king of 
France, while the reform of 1832 began the process of making 
Parliament more representative of the British nation as a whole) 
but the juxtaposition already existed. 

This was not so clearly the case elsewhere before the middle 
of the nineteenth century. Even the United States of America, 
having barely escaped dissolving into thirteen different nations, 
was showing tendencies toward splitting into two, but she did 
have her federal constihdion to exercise a powerful pressure in 
the opposite direction. Elsewhere consolidation was less of a 
reality. Spanish America, on achieving independence, had split 
into a score of separate nations, and the idea of a United States 
of Latin America did not prosper. Switzerland had returned in 
1815 to a loose confederation of sovereign states from her phase 
of imposed unity and federalism ; Germany also was a league of 
sovereign states, and still far from being a nation ; Italy was 
a mass of sovereignties and dependencies of foreign powers with- 
out even a conf^erate bond. The process of splitting a new 
nation off from an existing state and then giving its independent 
cohesiveness constitutional expression {as in Belgium), was a 
simpler one than forging a bond of national sentiment and 
interest between a mosaic of states, some of which considered 
themselves nation-states in their own right, but the revolutions of 
1848 made it possible to attempt the harder task. 
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ITALIAN NATIONALISM AND THE PIEDMONTESE 
CONSTITUTION OF 1848 

The Risorgimento in Italy, greatly stimulated by the 
impact of Napoleon Bonaparte, manifested itself in 
grandiose manner when, in May 1814, the crown of Italy 
was offered to Napoleon in exile at Elba, on the condition 
that he should renounce his conquests and rule as a con- 
stitutional monarch through a parliament. But this 
project was thwarted, as was Joachim Murat’s assertion 
in his proclamation at Rimini a year later Vienna 
to the effect that he would give Italy inde- congbess 
pendence, unity and a free constitution, by the “ei- 
the decision of the powers at Vienna to soeoimento” 
parcel out Italy once again among the rulers who had 
held sway there before 1795. Legitimism must be served, 
but not to the extent of restoring the two ancient 
republics of Venice and Genoa. The name republic was 
anathema at Vienna, and as both had already been 
extinguished by Napoleon, there was no move to revive 
them as independent entities. The territory of Genoa 
was handed over to the king of Sardinia and that of 
Venice to Austria. The Papal States were restored in 
their entirety, and in the remainder of Italy " kings 
crept out again to feel the sun ”. 

From the Alps to Etna not a constitution of any sort 
disturbed the complacency of the restored despots of 
Italy after 1816, but popular discontent 
found expression in secret organizations 
such as the Carbonari, and in 1820 and 
1821 came into the open in insurrections at both ends 
of the peninsula. In Naples the Spanish constitution 
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of 1812 was demanded and forced upon the king for a 
few months, while in Piedmont the king abdicated and 
the regent was persuaded to proclaim that same docu- 
ment, so fatally fascinating to Latin liberals, but here 
too it was soon swept aside. In Italy as well as in Iberia 
the Holy Alliance was prepared to maintain the sacred 
principle of legitimism ‘‘ by peaceful means, and if need 
be, by arms and in Italy Austrian armies were always 
ready to give effect to the Troppau protocol. When, a 
decade later, the standard of revolt against papal rule 
was raised in the Romagna, and a constitution demanded, 
these ever-ready agents of repression were again effectively 
employed. 

From 1831 onward, open insurrection was abandoned 
as temporarily a hopeless means of bringing to Italy some 
YOUNG ITALY constitutional government, and in 

AND THE the Young Italy movement some of her 
NEo-GUELPHs ji] 30 rals began to explore the possibility of 
giving to the Risorgimento a double edge, combining the 
demand for constitutional government with that for the 
expulsion of the foreigner and the unification of Italy as 
a nation-state. Mazzini’s Oiovane Italia appeared in 
1831, the year of the unsuccessful rising in the Romagna, 
and he and his followers advocated a unitary republic of 
all Italy. Less radical reformers favoured a league of 
princes under the presidency of the Pope, and Gioberti’s 
Primate, appearing in 1843, developed this ‘‘ Neo-Guelph ” 
theme as a catholic, federal and monarchical solution to 
the Italian constitutional problem, in opposition to the 
secular, unitary and republican solution of Young Italy. 
Nevertheless, it was recognized that the question of the 
expulsion of the Austrians, against whose interest it was 
for any national constitutional system to be created in 
Italy, should have priority over any such plans. Balbo’s 
Speranza d' Italia^ published in 1844, voiced this feeling 
and called upon king Charles Albert of Piedmont-Sardinia 
to draw the sword at the first opportune moment against 
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the Austrian doroination. Italians became obsessed with 
this idea. It was '' delenda est Carthago ” over again. 
A scientific congress, meeting in 1846, became nothing 
more nor less than a national convention discussing 
ways and means of uniting Italy and expelling the 
Austrians, who were referred to euphemistically and to 
escape the notice of the censor as '' the potato disease 
In like manner a group of German scholars held the same 
year a congress supposed to be devoted to Germanistic 
studies, only to discuss German unification, constitutional 
government and Schleswig-Holstein. 

In that year, too, events in Italy took an unexpected 
turn. ''We were prepared for everything except a hberal 
Pope ” said Metternich. Pius IX did indeed 
appear to have hberal leanings. He issued 
an amnesty and set up a council of state in 
his temporal dominions, and this was a start, even though 
he did appoint as Secretary of State a man of eighty-nine. 
For two years Pius IX was regarded, though he did not 
regard himself as such, not only as the Holy Father of the 
church but as the father of the political regeneration of 
Italy as well. His attitude gave such prestige to the 
Giobertian idea of a federation of princes under papal 
presidency, that even Mazzini declared himself willing 
to accept papal leadership. 

But the march of events now took a much more 
decisive turn and soon was to dispel this dream. Political 
discontent in the kingdom of the two Sicilies had been 
added to by economic misery, and on January 12, 1848, a 
revolution carefully prepared in advance bevoltjtion 
broke out in Sicily, paralyzed the authorities 

^ STITXmONAIi" 

and restored the constitution of 1812. On ism in 
April 18 , a parhament elected under the 
terms of the constitution was assembled. Separation 
from Naples (or at least only a personal link with her 
through possession of the same monarch) was demanded, 
but later complete independence was proclaimed, the 
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throne declared vacant, and the constitution revised in 
January 1849 so as almost completely to extinguish the 
already partially formalized royal power in the state. The 
Duke of Genoa, invited to the throne, refused to be king 
in such circumstances, just as Frederick William IV of 
Prussia, at about the same time, refused a German crown 
at the hands of the Frankfurt parliament. A great many 
crowns were in the gutter in 1849, but it was not easy to 
find people who would pick one out, as Leopold of Belgium 
had done in 1831. Though Leopold, starting from the 
bottom, had already made good as a constitutional king 
(and was continuing to school his niece Victoria to be 
good as a constitutional queen), neither the descendants 
of Frederick the Great nor those of the great Hapsburgs 
and Bourbons were yet prepared to become the indentured 
servants of the state. 

On the mainland the revolution broke out immediately 
after the Sicilian movement had begun, and tlxe Spanish 
constitution of 1812, this time rather threadbare after 
the fiasco of 1821, was again demanded in Naples. 
Ferdinand II bowed to the storm and proclaimed the 
constitution, but after a period of great disorder the forces 
TXT of reaction were once again able to restore 

AND THE despotic rule. In the Papal States an ugly 
PAPAL STATES gituatjon -was met by the granting of a con- 
stitution by the Pope on March 14, 1848. This, and the 
fall of Metternich in Vienna the previous day, decisively 
ended an epoch, but the papal constitution was a flounder- 
ing document, for, if monarchical institutions and popular 
sovereignty were irreconcilable (as Metternich thought) 
how much more so were a sovereign pontiff and con- 
stitutional rule of any sort. An upper house or council 
of state was set up, but was nominated by the Pope. A 
lower house was elective, but on a restricted franchise, 
expressly reserved for professing Catholics. The deputies 
were severely restricted in their deliberations, being 
forbidden to discuss “ poHtico-diplomatie questions ”, 
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while all laws were to be submitted to the Pope and 
the cardinals before they could go into force, and foreign 
affairs were declared to be no concern of laymen. Small 
wonder was it that the people remained unsatisfied, and 
that the more radical movement that was to drive the 
supreme pontiff from the Holy City and establish a con- 
stitution of '' The Roman Republic ” on February 10, 
1849, found more favour in the eyes of the Roman citizens, 
who considered the papal constitution no more than an 
insult to their traditions of liberty. Better a full-blooded 
tyrant than a timid liberator, has always been their in- 
clination. 

In Tuscany, also, a constitution had been granted on 
February 15, 1848, as the revolutionary movement swept 
through Italy, but the most significant tuscaity 
result of all was the manifesto of Charles and 
A lbert in Piedmont on February 8, promis- 
ing to grant a constitution, which he honoured four weeks 
later, for this statuto of March 4, 1848, was to be the only 
Italian constitution to weather the reaction of 1849, and 
having weathered that, it was able to weather much 
more. 

One of the causes of the general failure of the liberal 
and national movement in Italy which broke its bounds 
in 1848 {and which owed nothing by way 
of inspiration to the French February rATLimB or 
Revolution ”, for Louis Philippe was not 
deposed until February 24), was the chronic and intense 
division of opinion in the country concerning the nature 
of the future Italian nation-state. Despite the rapproche- 
ment between Neo-Guelphism and Young Italy since 1846, 
the republicans had by no means abandoned their ideals, 
though they were divided among themselves, Mazzini 
favouring a unitary and Mania a federal Itahan republic. 

The result of the universal failure to maintain the 
gains of the revolution in the states of Italy (except 
Piedmont) or to advance the cause of unification in any 
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material way, considerably simplified the Italian problem, 
and reduced the practicable methods by which unification 
could be achieved, to one only — the expan- 
siMi^LiFiEs sion to comprehend all Italy of the unitary 
ITALIAN secular monarchy of Piedmont-Sardinia and 

of the statute of March 4, 1848. Both the 
Pope and the King of Naples proved traitors to the 
cause of expelling the Austrians from Italy, and the 
Pope’s allocation disavowing the war against Austria lost 
him his prestige as a national and as a liberal figure, 
and (particularly when he and the secular princes restored 
their despotic rule with the aid of foreign arms) killed the 
cause of the Neo-Guelphs. Charles Albert, on the other 
hand, though he failed at Custozza and Novara and 
lost his own throne, had kept both his promises to Italy 
(to grant a constitution and to go into the field against 
the Austrians). Piedmont-Sardinia, of all the states of 
Italy, alone emerged from the years of revolution, despite 


THE 

PIEDMONTESE 

NUCLEUS 


the reverses of her king, with both a sincere 
constitution and an effective army. In 1851 
Gioberti announced his conversion from 


papal federalism to the cause of unification around the 
Piedmontese nucleus, and the forward Crimean policy of 
Victor Emanuel and Cavour converted Manin in 1855, 
while Mazzini at last abandoned the republican ideal as 
impracticable, and the Sooieta Nazionale of patriots of all 
types was formed to create an Italy without adjectives 
The way to unification was still a hard and a thorny one, 
but at last the signposts were up, and 1859 succeeded 
1856, 1861 succeeded 1859 and 1870 succeeded 1861, if 
not with monotony (Garibaldi prevented that), at least 
with a regularity absent from Italy’s strivings to be free 
and united prior to 1850. 

In 1870 the temporal power of the Pope was extin- 
guished, Victor Emanuel of Piedmont-Sardinia found 
himself king of all Italy, in her traditional capital, the 
Austrians were out of the plains of Lombardy and Venetia, 
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and the insignificant Piedmontese statuto of 1848 was the 
constitution of a united nation-state that comprised the 
whole peninsula. Two mere geographical 
expressions, ''Italy” and " Germany ”, be- unification 
came effective political expressions in the 
same year, and each process of unification was accom- 
panied by the extension to cover the whole nation of a 
fundamental law previously applicable only to a part of 
it, though the rise of the Piedmontese statuto had been 
more spectacular than that of the constitution of the 
North German Confederation, which had comprised all 
northern Germany from its first appearance. 

A constitution so adaptable and so elastic as to spread 
with the intensity of a forest fire from, one small Medi- 
terranean island and one north-western corner of the 
mainland of Italy, to cover the whole peninsula within 
a period of twenty-two years, might have been expected 
to possess originality and ingenuity to a high degree. 
Actually it possessed neither. Anticipating the general 
movement of 1848 in time rather than in ideas, the 
various Italian constitutions of that year tended to be 
copied from the French constitutional Charter of 1830 
(just as that instrument was about to be discarded in 
France) when they were not revivals of the Spanish 
constitution of 1812, or pontifical concoctions of doubtful 
antecedents. The Piedmontese statuto was 
originally drafted in French and that fact piedmontbse 
probably makes the similarity of some of 
its provisions to the French Charter even 
more striking than they might otherwise have been, 
beside providing a basis for the modern fascist gibe that 
it was " imitated from Britain and imported in a bad 
French translation Indeed, it is not even clearly 
derived from 1830, but tends to mix the new principles 
of the revised Charter of that year with the old principles 
of the original Charter of 1814, as when, straining to 
swallow a camel at one gulp, it faces both ways and 
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declares that the king holds his power “ Per grazia di 
Dio et per volunta della Nazione Though a charte 
octroyee in origin, for it was presented by the king to his 
people without first consulting them, it does not expressly 
reserve all or even any sovereign authority to the monarch. 
Though neither the sovereignty of the people nor a parlia- 
mentary executive is recognized by it, in practice they 
were both discovered to be implicit in the terms of the 
statuto. It was very much of a mystery trip for the 
Piedmontese king and people when they embarked upon 
this strange piece of statecraft in 1848, and to this day 
the statuto remains officially unrepealed in Italy, though 
few would pretend that it continues to be in force. 

The statuto opens by declaring the Roman Catholic the 
only religion of the state, with toleration for “ other cults 
now existing ” (article 1). The form of the state is defined 
as “ representative monarchical government ” (article 2), 
the legislative power being exercised collectively by the 
king and the two houses (article 3), but the executive 
power belonging to the Icing alone (article 5), though the 
suspending and dispensing power is expressly denied to 
him (article 6). The initiative in legislation belongs 
equally to the king and to both houses, but the budget 
must be introduced in the Chamber of Deputies (article 10). 
lOTLUBNOB OF The position accepted in the state by the 
FRENCH king is thus more analogous to that of 

AND BELGIAN Louis Philippe than to that of Leopold I, 
CONSTITUTION declaration of rights and duties of 

citizens follows the Belgian constitution of 1831 very 
closely, though the article guaranteeing the freedom of 
the press omits the Belgian innovation concentrating 
responsibility upon the author, and permits an ecclesi- 
astical censorship of “ bibles, catechisms, liturgical and 
prayer books ” (article 28). 

Senators must be at least forty years of age and are 
appointed for life by the king from twenty-one categories, 
which include bishops, deputies after six years’ service, 
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certain of the judges, high officers of the army and navy, 
senior members of the Royal Academy of Science, and 
'' persons who, for at least three years, have paid direct 
property or business taxes to the amount of 3000 lire ” 
(article 33). The Senate acts as a high court of justice in 
cases of high treason and for the impeachment of ministers 
(article 36). Deputies have to be at least thirty years 
of age (article 40) and each represents the nation as a 
whole (article 41), the contention of Burke 
and the old parliamentarians in England, as Deputies 
had been prescribed in the French Charter of 
1830 and the Belgian constitution, against the ''deputies 
of the departments ” of the Charter of 1814. They 
are elected for five years (article 42), but the franchise 
is left to be defined by law, and article 39 thus covers 
everything from the mere two and a half per cent of the 
population enfranchised by the electoral law of 1848 to 
the universal suffrage of 1912. Unlike the Belgian con- 
stitution, the statute does not allow one house to be in 
session when the other is not (article 48), and by a curious 
provision, about the only really original thing in the 
whole constitution, no business may be legally transacted 
in either house unless an absolute majority of the members 
is present (article 53). Article 55 prescribes that all bills 
shall first be submitted for preliminary examination to 
committees elected by each house, an interesting prefer- 
ence for American as against British legislative procedure, 
and a detail not previously dealt with specifically in a 
constitutional text. 

Ministers are appointed by the king and must counter- 
sign all acts of the government. They are responsible 
and may be members of either house (articles 65-67). 
Here the British practice (adopted also in the French 
Charters and in Belgium) is followed instead of the 
American. Judges are appointed by the king and are 
irremovable after three years of service (article 69), a 
reversion to a feature of Bonapartist constitutionalism 
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abandoned in France, not only in the Charter of 1814, 
but also in Napoleon's own Acte additionnel. Article 73 
follows the Belgian denial to the judiciary 
judiciary"^^^ of power to interpret the laws (a power 
which had developed under the American 
constitution), by declaring '' The interpretation of the 
laws, in the form obligatory upon all citizens, belongs to 
the legislative power Finally, the king was empowered 
to make laws for the press, elections, com- 

BOYAL - .... 1 ^ , 

PARTiciPA- munal mihtia and the reorganization of the 

LEGISLATION ^ouncil of stuto pending the assembly of a 
legislature (article 83). He was thus enabled 
constitutionally to decide the franchise for the election 
of the first Chamber of Deputies of the constitutional 
rdgime. 

Though this was a common characteristic of legitimist 
constitutions (and the omission was not repaired in France 
in 1831), the entire absence of any special provision for 
amendment, a reflection of the British system or lack of 
system of government, gave to the statuto a flexibility 
which the Charte showed no signs of possessing. The 
Charte proved unalterable except under pressure of revolu- 
tion and through change of dynasty, but 
the statute could be and was amended by 
ordinary legislation. Thus, if in the power 
to amend resides true sovereign power in 
a state (as some contend), unlimited legal sovereignty 
belonged to the '' king in parliament ” in Piedmont- 
Sardinia, and later in Italy, as clearly as it came to be 
recognized so to do in Great Britain. The Belgian con- 
stitution of 1831, with specific and not over-complicated 
provision for amendment, was only amended on two 
occasions in over a century, but the Piedmontese statute 
was amended on innumerable occasions, for any law 
regularly passed by the legislature and signed by the 
king might amend the constitution to a greater or lesser 
extent. The original statute thus, strictly speaking, only 


AMENDMENT 
BY ORDINARY 
LEGISLATIVE 
TBOOESS 
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remained the constitution of Piedmont for that short 
period after its promulgation that preceded the passing 
of the first law of the first legislature of the constitutional 
regime. The constitution of Piedmont-Sardmia (and after 
1861, of Italy) came to consist at any given time of the 
statute, together with all the laws passed since it first came 
into force. In addition to this unwieldy mass of funda- 
mental law (for no law was less fundamental than any 
other or than the statute itself) the statute 
became overlaid with customs, which like overlaid 
the celebrated '' conventions of the con- 
stitution'’ in Britain, were eventually considered omdirng, 
and which were rarely disregarded in practice while 
parliamentary government persisted in Italy. Thus the 
king came never to refuse his assent to laws passed 
regularly by both houses (which reduced the residence 
of sovereignty to the two houses alone) ; he also came 
to submit all treaties, and not merely those specified 
in article 5 of the constitution, to the legislature ; a 
ministry became recognized as dependent for its continued 
existence upon the support of a majority in the lower 
house, but in cabinet crises, on the other hand, the king 
continued to retain wide discretionary powers (such as 
had disappeared in Britain before the death of William 
IV) regarding the appointment of a prime minister and 
the dissolution of the legislature. Although the statute 
only permitted ministers to be members of the legislature, 
and did not demand it, it became the convention for all 
persons appointed as ministers to seek seats in the lower 
chamber if not already members of either house. Again, 
though the constitution says nothing on the point, it 
became the rule for legislation to be proposed in the 
chambers by the ministers, though private members did 
not entirely cease to bring forward bills. The Senate, 
while it successfully asserted its right to decide whether 
royal nominees appointed to it fell within the twenty-one 
categories prescribed by the statute, was not able to make 



176 


National Constitutions 


PT. V 


the fate of a government dependent upon its confidence 
as well as on that of the lower house, and in disputes with 
the Chamber of Deputies it became recognized that the 
Senate would always ultimately yield (as when it yielded 
to the newly elected Chamber, after having defied the old 
one, in the dispute of 1878-80). In actual working the 
administration and its officials tended to play a far less 
responsible part in the government of the country than 
the existence of a sovereign legislature dominated by 
its popularly elected house would lead one to expect. 
Unification was succeeded by a strongly centralized rdgime 
copied largely from the French system. 

DELEGATION ^ ° , i , , 

Off rowEB TO Parliament tended to delegate much power 
offiToiADs officials, whose ordinances came to super- 

sede much earlier legislation, thus making the exact 
constitutional position in the country even more difficult 
to elucidate at any given time ; a considerable use was 
made of royal decrees instead of laws (though these were 
of course countersigned by ministers responsible to the 
Chamber) for important constitutional purposes such as 
the various a nn exations of states to the kingdom of 
Piedmont-Sardinia and Italy by which unification was 
completed, and for the electoral reforms of 1882. On 
the other hand, the notorious “ Law of 
OUABANTOBS Guarautces ” of May 13, 1871, dealing with 
“ the Prerogatives of the Supreme Pontiff 
and of the Holy See and of the relations of the State with 
the Church”, was passed as an ordinary piece of legis- 
lation, and subsequently (in 1878) declared to be a funda- 
mental law of the kingdom by the council of state, but 
this gave it no greater validity than any other law, and 
in practice it had less, for the Vatican ignored it com- 
pletely. 

The franchise for elections to the lower house was 
established by royal decree in 1848 on a very narrow 
basis, and not until 1882 was it broadened by a further 
royal decree to treble the number of voters and to allow 
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for a gradually increasing number as literacy extended 
(for there was an educational test for voters). Soldiers, 
sailors and police officers remained disenfranchised, while 
priests and many state and local officials cHAiraEs 
were still disbarred from becoming deputies, 
but one other electoral change of importance sentative 
was made in 1882 by the abandonment 
of the single -member constituency in favour of larger 
districts electing from two to five members, a device to 
combat particularism in a country that had so recently 
consisted of so many different sovereignties. The scrutin 
de liste or preferential vote was also introduced, but both 
it and the large district were abandoned as soon after- 
wards as 1891 in favour of the previous system. In 1895 
the electoral laws and decrees in force were codified in an 
attempt to clarify the system, which was contiauing to 
give dissatisfaction, and the second ballot was introduced, 
while every successful candidate was required to poll at 
least half the total votes cast and at least one-sixth of 
the total number eligible to vote in the constituency. 
The taking up by the Vatican of a sKghtly less uncom- 
promising attitude toward the Itahan state, made it 
possible after 1903 for good Catholics to vote in elections, 
and increasing literacy made about thirty per cent of the 
adult male population eligible to vote in 1904, while 
universal manhood suffrage came in 1912. But still par- 
liamentary government did not seem to be taking ’’ in 
Italy. Dissolutions were frequent, the average term of 
a Chamber of Deputies between 1848 and 1914 being under 
three years, whereas the maximum term was five, and 
standards of political morality both among elected repre- 
sentatives and civil servants (where insecurity of tenure 
and a vicious spoils system aggravated matters) still left 
something to be desired. 

In 1919 Italy, hke so many other countries, embarked 
on further electoral reform. The 508 single-member 
constituencies were replaced by 54 large districts return- 
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ing from five to twenty members each, by a complicated 
system of proportional representation involving the re- 
ELEOTOKAL introduction of the scrutin de liste, the 
BEEORM voter being given the choice of voting a 

OF 19-21 straight ticket with or without expressing a 
definite order of preference among the candidates of his 
party, or (under certain restrictions) of splitting his vote. 
The illiterate voters (and about fifty per cent were still 
estimated to be illiterate in 1919) could deposit unmarked 
ballot papers bearing their party emblem, in the ballot 
box, and thus vote the straight ticket for candidates, 
arranged in the order of the party organization’s own 
preference, with a minimum of effort. It was claimed by 
some that this produced in the election of 1919 a ‘‘ just 
and inclusive representation ”, but by others that it played 
into the hands of the party caucus, was fruitful of corrupt 
electoral bargains, made it easy to mislead the illiterate 
voters, and too confusing for all but the most intelligent and 
painstaking of the literate voters to be able to express in- 
dividual preferences among the candidates of their party or 
to split theirvotes between parties. In 1921 the details of the 
system were left unaltered, apart from reducing the number 
of constituencies to forty and providing for the representa- 
tion of the new territories acquired under the peace treaties. 

The fascist march on Rome in 1922 ended this long 
period of experimentation with an increasingly demo- 
FAsoisT cratic parliamentary franchise, and the new 

ELEOTOEAL regime first radically and then unrecognizably 

DEVICES altered the electoral system. One constitu- 
ency for the whole country, with the electors giving a 
blanket vote for the list of the party of their choice, was 
set up; then election results were “weighted” in favour 
of the party that received the largest number of votes ; 
then came the one-party system and the corporative state, 
by which time the old-type democratic franchise had long 
since lost its meaning and an election had become virtually 
indistinguishable from a plebiscite. 


FASCIST 

ELEOTOEAL 

DEVICES 
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As the fascist rdgime has allowed the ancient hnlk of 
the original statuto to remain nnrepealed, yet has so com- 
pletely destroyed the electoral system that fascist 
had been developed within its shell, it is 
interesting to see to what features of elec- mentaby 
toral and parliamentary development the 
Fascist party most strenuously objected. Asserting that 
Parliament deteriorated into parliamentarism’’ in the 
eighties, a leading fascist publicist has pointed to the 
career of Giolitti as showing the decay of the spirit of 
democratic liberalism, has complained of electoral corrup- 
tion and violence since 1892, has called the deputies of 
that period vulgar attornies reduced to frequenting the 
antechambers of the ministers rather than the Chambers ”, 
has accused Giolitti of being dictator of Italy ” between 
1903 and 1914 and of introducing universal suffrage to 
perpetuate his dictatorship, and has seen in a series of 
minority cabinets ruling in defiance of the chambers the 
breakdown of parliamentary government long before 
fascism swept it aside. Between this and a more chari- 
table view of the parliamentary regime in Italy, as com- 
pared with alternatives, non-Italians may take their 
choice. 
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SWISS NATIONALISM AND THE FEDEKAL CONSTITUTION 

OF 1848 

A GKAPHio representation of the progress of Swiss national 
consolidation from the last quarter of the eighteenth 
century to the last quarter of the nineteenth, would rather 
resemble a fever chart. Starting at the somewhat cold- 
THE OLD blooded level of the old confederation, a 
SWISS CON- loosely tied bundle of petty units, by no 

ITEDMRATION , . . , 

means equal m status (for there were 
cantons, associates, allies and subject territories), recog- 
nizing no common sovereignty, possessing no common 
executive, and pursuing common aims and interests of 
a most tenuous sort (now that the threat to their inde- 
pendence which had provoked the original league of 
1291 was removed), the Swiss people were soon, like so 
many of their neighbours, to run the gauntlet of French 
revolutionary influence and Napoleonic intrigue. Up shot 
the political temperature as the Swiss, accustomed for 
centuries to fighting other people’s battles and minding 
their own business, found their country subjected to the 
marches and countermarches not only of French and 
Coalition armies, but also of foreign constitutional ideas. 

The feverish years between 1798 and 1803 produced 
first the directorial repubhc one and indivisible, then 
nostrum after nostrum until Napoleon Bonaparte ad- 
ministered the cooling draught of a federal form of 
government in the Act of Mediation. The 
Swiss had been unable to stomach complete 
unity, but they did retain the equalitarian 
principles of the revolution. The cantons 
regained their identity and a portion of their separate 
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sovereignties, but the old variations in status did not re- 
emerge. The pressure of Napoleon forced them to work 
together, but it also caused them to resent federalism the 
more strongly because it was imposed on them from out- 
side, and in 1813, when the allies occupied Switzerland, 
many of the cantons leaned in the direction of a restoration 
of the old confederation. A compromise, approved by the 
powers at Vienna (who now gave a perpetual guarantee 
to respect Swiss neutrality), produced the 
Confederate Pact of 1815, comparable in 
some ways to the German Bundesahte and 
equally inadequate as a national instrument. The 
separate cantons re-asserted their complete sovereignty 
(though a fresh subjection of the previous subject terri- 
tories was prevented) and though a diet (in which all the 
cantons were equally represented and twelve had to agree 
to any measure before it could be effective) was retained, 
the central executive of the Act of Mediation was 
abandoned. These Articles of Confederation of the Swiss 
reduced common action once again to a subnormal state 
of lethargy. The cantonal constitutions and cantonal 
government went back into the old oligarchic ways, and 
something very similar to the confederations ” of the 
old Poland of the days of the liberum veto appeared in the 
shape of separate leagues and counter-leagues of groups 
of cantons, hberal against conservative, Catholic against 
Protestant, and '' concordats ” binding some but not all 
the cantons to a common policy on specific points (such 
as free residence, mixed marriages, a common coinage 
and joint manoeuvres). 

Despite a gradual advance of liberal ideas in certain 
of the cantons, the confederate organization (as in Ger- 
many) remained stagnant and inactive in everything but 
maintaining the status quo, and supporting the system of 
Metternich (as when the right of asylum in Switzerland 
for political refugees was suspended in 1822). The influ- 
ence of the Greek revolt and of the 1830 revolutions in 



182 


National Constitutions 


PT. V 


neighbouring states produced radical constitutional re- 
vision in certain of the cantons. The property quali- 
BEFoiiMs IN fication for voters tended to disappear ; 
SEPAKATE freedom of the press, of speech and of trad- 
cANTONs recognized ; advanced democratic 

devices began to be adopted (as in St. Gall, where the 
people could veto any act of the legislature) ; the people 
ratified the new constitutions, some of which recognized 
popular sovereignty, and there was adequate machinery 
for future amendment. Nevertheless the league of seven 
radical cantons of 1832 failed to carry this reforming spirit 
into the national sphere, for it required twelve cantons 
to force any amendment of the pact of 1815, and the 
conservative cantons also formed their confederation. 
Thus things continued as they were, even without the 
threatened intervention of Prince Metternich. Certain 
minor causes of friction between the cantons (such as the 
matters of the division of Basel and Schwyz) were 
removed, but for the main part Switzerland remained a 
bickering league of nations in miniature, with no common 
coinage, no common postal system (it cost more to send 
a letter from Geneva to St. Gall than the same letter to 


Constantinople) and no common customs policy (though 
internal tariff barriers had not been revived) . 
TisM IN A Swiss nation-state, with adequate con- 

NATIONAL stitutional means of expressing and exe- 

cuting a common purpose, seemed as remote 
as ever, and the religious troubles of the later thirties 
and the early forties, first the question of the monasteries 
and then the problem of the Jesuits, by driving new 
wedges between the catholic and the protestant cantons, 
appeared to be postponing it to the Greek Kalends. The 
catholic Sonderbicnd of seven cantons resorted to armed 


resistance against the secularizing and unifying tendencies 
at work in Switzerland in 1845, and matters came to a 
head in 1847 when the remaining cantons represented at 
the diet, stung at last to activity by these efforts which 
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seemed likely, if imcheoked, to dissolve even the weak 
confederate link, declared the Sonderhund dissolved, 
expelled the Jesuits and announced that the pact must 
be reformed. The short civil war of 1847 defeated the 
Sonderhund and put liberals in power in the 

THE 

seven cantons, and attempts at intervention “ sonder- 
on the part of the forces of reaction outside 
Switzerland (as in the joint note to the 
Swiss diet from Austria, Prussia and France of January 
18, 1848) were cut short by troubles much nearer home 
in February and March 1848. The tables were turned 
when Neuchatel, a member of the Swiss confederation, 
though a domain of the king of Prussia, rebelled against 
Frederick William IV and established a republic. 

Left to their own devices for the first time in over 
half a century, while, on this occasion, all Europe boiled 
around them, the Swiss, with liberals at the head of 
affairs in most of the cantons, remained cool, and without 
further disorder or civil strife, set about 
turning their league of nations into a federal 
federal state once more, this time a federal constitution 
state of their own choice, and not one 
'' fabrique dans le salon de Madame Bonaparte ’h Reform 
was approved as essential by the votes of 15| of the 
cantons in the diet, with only against (the former 
representing a population of two mfilions and the latter 
300,000), and in the new constitution of September 1848 
Switzerland may be said to have found voluntary ex- 
pression as a nation-state for the first time, for though 
the country was still called a confederation and the 
cantons continued to be known as sovereign cantons ”, 
they very definitely gave up enough of their separate 
sovereignty when they accepted the new constitution, to 
permit a true federal state to exist, with an effective bi- 
cameral federal legislature having one house elected on a 
national and popular basis and (within the somewhat narrow 
limits prescribed for it) an effective central executive. 
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The traditional brusque independence of mind of the 
Swiss did not prevent them from profiting from con- 
stitutional developments abroad, even though they did 
not subject foreign examples to the long drawn out and 
exhaustive examination indulged in by the contemporary 
German national assembly at Frankfurt. 
The constitution of the United States of 
America represented the most obvious 
analogy to the form of government that might suit the 
federated Swiss cantons, Belgium (despite her monarchical 
institutions) provided much inspiration in defining and 
protecting the rights of the subject, while Switzerland 
could not and did not remain indifferent to developments 
in France. Much of the 1848 constitution was derivative, 
but all was filtered through channels of Swiss experience 
and Swiss needs, and even the despised Act of Mediation 
(the one previous form of government in Switzerland 
possessing elements of true federal organization, and a 
form under which many people in the cantons of 1848 
had lived and, willingly or not, helped to administer) 
was by no means ignored. The finished article represeirts 
much careful elaboration of devices which had already 
found cruder expression in other constitutions, Swiss and 
foreign. 

The Swiss constitution of 1848 (as is consequently the 
present day constitution derived from and in many 
places identical with it) is a most meti- 
culous document. The definition of the 
powers and the delimitation of the com- 
petences of the central and cantonal governments are 
set down in great detail, and the granting of so many 
express powers (residual powers remained with the 
cantons) to the federal government left fittle room for 
any doctrine of implied powers. On the other hand, the 
division of power between the different branches of the 
federal government is by no means so precisely drawn as 
in the United States. This may be said to be a reflection 
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of the working of the American constitution over a period 
of sixty years, during which the somewhat sketchily 
drawn sphere of the federal government had 
been subtly enlarged by implication and American 
interpretation, to the accompaniment of 
violent controversies (of which the United States Bank 
struggle and '' internal improvements ” were recent 
examples and the states’ rights and nullification move- 
ment still the most crucial) and during which, also, the 
sacrifices of the men of 1787 at the altar of the sacred 
principle of the separation of powers between executive, 
legislature and judiciary had been followed by more 
than a little backsliding on the part of their successors, 
without apparent prejudice to life, liberty or the pursuit 
of happiness. 

Ambiguity concerning the extent to which Switzerland 
became, under the constitution of 1848, a true federal 
state, belongs rather to the '' padding ” than to the 
essential structure of the document. After the preamble 
has respected the feelings of the particularists in the 
cantons by retaining the term confederation ” and 
speaking of them as '' sovereign ” the cantons are care- 
fully enumerated (as were the separate states by the 
American Articles of Confederation), are declared to have 
all residual powers (article 3) not expressly granted in the 
constitution either to the federal or to the cantonal 
authorities, and have their territory, their sovereignty (to 
the degree that the constitution preserved it), their 
separate constitutions and the liberties and rights of 
their citizens guaranteed (article 5). Then foUow the 
articles which give to the federal govern- 

® ® TEETH OE 

ment its teeth, and draw those of the cantons 
cantons. All separate aUiances between 
the cantons are forbidden (article 7) if of a political 
nature (for the era of league and counter-league was 
fresh in everybody’s mind) and the federal government 
is given drastic powers of intervention in one or more of 
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the cantons in cases of internal disturbance or threats 
from outside, at or if the safety of Switzerland is 
endangered ”) without the request of the cantonal 
authorities concerned (article 16). This goes much 
further than article IV, section 4, of the United States 
constitution which restricts federal intervention to cases 
in which either the state legislature or the state executive 
(when the legislature cannot be convened) shall apply 
for it. In one other direction too, namely the regulation 
of commerce, the federal sphere was made distinctly 
wider than that defined by the United States constitution, 
and it was made possible for the federal legislature to 
deal Avith commercial matters in general (certain specific 
subjects alone being excepted) throughout the country, 
and not merely with intercantonal commerce. Thus in 
1849 the postal system was taken over by the federal 
authority, in 1850 the coinage, in 1851 telegraphs, weights 
and measures, and in 1854 roads and canals, though it 
was decided in 1852 to leave railroad development to 
private enterprise (a policy reversed fifty years later, at 
great expense to the state). The pill of federalism was 
gilded to a certain extent by provision for the enforce- 
ment by the cantons of much federal legislation (as in 
the case of the weights and measures system) and a great 
deal of lip-service to cantonal rights was paid, but nothing 
could disguise the fact that the Swiss '' confederation ” of 
* September 1848 was a strong federal state, 

PEDEEAL giving in some respects wider authority to 
the central government than existed in the 
United States of America. Not only potential but also 
actual powers of interference in the separate cantons 
were greater, and no supreme court was set up, as in 
America, to check the federal authority from overstepping 
its bounds. 

This wide authority was vested in a bicameral federal 
legislature which itself elected the federal executive (and 
eventually the federal judiciary, which was only created 
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in 1874). The legislature was modelled closely upon the 
United States Congress, for the upper house {Stdnderat 
or Gonseil d'etat) consisted of two representa- 

_ _ ' _ _ , FEDERAIi 

tives irom each canton, chosen by the can- legislatxjee 
tonal legislatures, and the lower house 
{Nationalrat or Conseil national) was elected 
directly by the people, but on the basis of a universal 
manhood suffrage (the voting age being fixed at 20), one 
representative being elected for each 20,000 of the popula- 
tion. In 1848 the franchise for the American House of 
Representatives, depending upon the various franchise 
laws of the separate states (in accordance with article I, 
section 2 of the constitution), was by no means uniformly 
based on the principle of universal manhood suffrage 
(even reckoning free white population only), and thus the 
democratic franchise which was to come gradually and 
unsystematically into being for the House of Repre- 
sentatives, was in existence from the beginning for the 
Swiss Nationalrat. Here (along with France, whose 
universal manhood suffrage also dates from 
1848) Switzerland led not only the United manhood 
States but the world. The two houses of suffrage 

ESTABLISHED 

the Swiss federal legislature were placed on 
an equal footing, neither (contrary to a constitutional 
practice tending elsewhere to be universal) having any 
priority in dealing with financial measures. They were 
elected at the same time for a period of three years, 
and could not be dissolved earlier. They had to meet at 
least once annually at Berne (for Switzerland now once 
more acquired a capital). 

The executive, and the relations of legislature to 
executive, differed very sharply from the American 
system, and indeed, from all others except the French 
of 1793 and 1795 and that of the Helvetic republic of 
1798, in which its germ can be discerned. The reformers 
of 1832 had harked back to the directorial model when 
they had proposed a central executive of five for Switzer- 
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land, and the framers of the constitution of 1848 adhered 
to this tradition when they set up an executive council 
(Bundesrat or Conseil federal) of seven, 

EXECUTIVE 1 , 1 /. 1 I T , 

IX THE elected lor three years by the two houses of 

the legislature in joint session, out of all 
enfranchised citizens, but not more than one 
from any single canton. The houses also elected, from 
among the seven, a president and vice-president to hold 
office for one year only, and who could not be immediately 
re-elected. Members of the executive council were not 
permitted to be members of either house, but could appear 
and propose motions (though not vote) in both. All 
decisions of the executive council were to be regarded as 
collective and its powers and duties were most explicitly 
listed in the constitution itself (article 102). 

This federal executive, surely one of the strangest fish 
ever to come out of the stream of constitutional ideas, 
EEIDEIIAL differing spectacularly in principle both 
EXECUTIVE from the parliamentary executive of Britain 
ooxTKoiL completely separated executive of 

the United States (though employing features of both), 
and hatched under the unpropitious stars of the Directories 
of 1795 and 1798, might confidently have been expected 
to have worked as badly and broken down as quickly as 
the method of electing the American President and Vice- 
President devised in 1787, or not to have worked at all. 
B pur se muove I It actually worked so satisfactorily for 
the needs of the Swiss people, who had no George Wash- 
ington and who wanted no Andrew Jackson, who had 
found Palmerston a useful well-wisher without relishing 
the idea of his counterpart at Berne, who admired Leopold 
I, but considered his functions quite supernumerary, that 
they have retained this colourless, transient, diffused and 
virtually anonymous executive council, with its even more 
transient and only slightly less anonymous presiding 
officer, for close upon a century, almost completely un- 
changed in structure. Quite apart from the extensive 
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revision of 1874, the Swiss federal constitution has been 
amended detail by detail in scores of places, but only one 
very minor alteration has been made to article II, section 
2. The federal executive therein defined is in no sense a 
cabinet, for its members are not selected by the head of 
the government, but are separately elected for a fixed 
period, and they need not necessarily have a common 
pohcy or belong to the same political party, being more 
in the nature of a standing committee of the legislature 
as a whole, though they are not responsible to that body 
or in any way dependent either upon the confidence of a 
majority of that body or upon that of a prime minister. 
When the policy of the executive council is reversed by 
legislative action or by popular demand, the council is 
neither desired nor expected to resign. But its irresponsi- 
bility and irremovability during its term of office tends 
to lose significance owing to the modest nature of its 
normal powers. It tends to resemble the executive 
French Directory during the final period ^ 

before Brumaire rather than the Committee eevolvinq 
of Public Safety, and only when temporarily commission 
accorded plenary powers by the legislature in a time of 
international crisis or national emergency (as was done in 
1870 and again in 1914) can it be called a powerful 
executive. Distrustful of central executive power of any 
sort, and determined that if it must exist it should never ^ 
become dominated by any popular or masterful individual 
or group, the Swiss people in 1848 put this executive 
power into revolving commission, where it has continued 
to revolve unobtrusively and, to all appearances efficiently, 
ever since. Happy is the institution as well as the country 
that has no history. 

The organization of the federal legislature as weU as 
that of the federal executive, met with general approval 
on the basis of their working after 1848. The Swiss people 
wanted their federal machinery to act quietly, and both 
houses proved to be decorous bodies, accepting their 
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equality of status urbanely. The Council of the States, 
EQUALITY though analogous in most ways to the 


OF STATUS American Senate, never acquired the pre- 

OF TWO . 

HOUSES OF dominating place in the legislature and 

LEGTSLATURE 

6 *^ 


the great position of authority in the 
government of the country of that body. 

The extent of the powers granted to the federal 
authorities, on the other hand, did not long continue 
to give satisfaction, even in the cantons. The 1848 
constitution had after all been a compromise of national 
tendencies witli a stubborn and deep-rooted particularism, 
and great as the advance was over the disarticulated 
confederation of 1815, the now system was ''a bargain 
between twenty- two sovereign cantons ” still jealous to 
guard every vestige of individual sovereignty that it did 
not seem absolutely essential to give up. Generous in 
the commercial sphere, where material interests every- 
where (as in tlic United States in 1787) recognized the 
superiority of nation-wide organization and regulation, 
they were more niggardly in other directions, such as 
legal codification and control over the armed forces, 
FUBi'HEK where local prestige could be maintained 
EXTiflNsioN without immediate material discomfort. 
spHEiii/ Agitation for further extension of the 

DEMANDED fedorul sphere therefore soon arose, and by 

the eighteen sixties it had become insistent. The partial 
unification of two neighbouring countries, Germany and 
Italy, and the greater federal consolidation achieved in 
the United States, following defeat of states’ rights and 
nullification in the civil war, acted as additional stimuli. 
A general revision of the constitution in a more unitary 
direction was proposed in 1865, but only two trifling 
amendments (to articles 41 and 48) were carried. Never- 
theless, the tide was flowing. The process of amendment 
was not difficult enough to be a disheartening factor, for 
it only involved securing for any specific proposal or 
group of proposals a simple majority of all voters in a 
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national poll on the basis of the manhood suffrage, with 
the proviso that a majority should also have been secured 
in this same popular vote in more than half of the separate 
cantons. In 1870 and 1871 Germany and Italy com- 
pleted their unification ; French institutions were again 
in the melting-pot ; Britain had shot Niagara ’’ and 
was making a crabwise approach to the perennial Irish 
problem ; the Hapsburgs were continuing their fitful 
flirtation with constitutionalism ; even Russia was stir- 
ring perceptibly. 

In 1872, therefore, came a drastic redrafting of the 
constitution, which gained the support of the National 
Council, but which was rejected by a majority of the 
people and by thirteen of the twenty -two cantons. 
Another compromise was necessary, for the unitary zeal 
of the few had again outrun the conservatism of the 
many. In 1873 concessions were made in the clauses of 
the draft dealing with unification of the law and army 
control, while the provision for the accordance of a 
legislative initiative to the people with 

° - /if t i- BEVISED 

regard to federal measures (the imtiative constitution 
already existed in certain of the cantons) 
was dropped altogether. This made it 
possible for the constitution in its revised form to gain 
acceptance by fourteen and a half of the cantons and a 
substantial popular majority. 

So many were the detailed changes (though the 
essential structure of government of 1848 remained) 
that the new form is known as the constitution of 1874, 
and it has survived as such, without further general 
revision, to the present day. It differs from the older 
form of the federation notably in the pro- 
vision for a federal tribunal {BundesgericM tribunal 
or Tribunal federal) to sit at Lausanne and ^ 
to deal with disputes of aU kinds referring to federal 
matters. This filled a gap in the system of 1848, but it 
can hardly be said to have created a supreme court in 
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any way analogous to that of the United States. The 
tribunal was made to consist of nineteen members, 
elected for six years by the two houses of the federal 
legislature sitting together, exactly as when electing the 
federal executive. In the same way a president and a 
vice-president of the tribunal were to be elected to hold 
office for two years. The tribunal could appeal for guid- 
ance to the Council of the States, or, in special cases, to 
the two houses sitting together. In the last resort, there- 
fore, the interpretation of the law and of the constitution 
was not to rest with this tribunal. It was given, sitting 
with a jury, penal jurisdiction over cases of high treason 
and a few other categories. In 1014 a separate federal 
administrative court was created. 

Swiss citizenship was placed in 1874 upon a broader 
basis. In 1848 a common national and cantonal citizen- 
ship liad come into existence, but communal citizenship 
remained separate ; now membership of any commune 
was made to carry with it full cantonal and federal rights 
in any part of Switzerland — another sign of the crumb- 
ling of the old particularism. In accordance with the 
troiids of tho timcs, elemcntaiy education 
TTNiTAEY wus uow ulso plucod under the supervision 
TUNDMNOIKS fedQTBl authority, though the system 

was still to be administered by the cantons, whereas the 
1848 constitution had only recognized higher education 
as a federal sphere. In 1902 a system of subsidization of 
elementary education in the cantons by the federation 
was permitted, and the supervision already allowed 
became much more effective. The power of the state in 
the religious sphere, already great as a result of the 
victory of the secularizing forces in 1847, was strengthened, 
and civil marriage now became compulsory. 

The most interesting innovation of 1874 was un- 
doubtedly the facultative referendum. Almost alone in 
the modern world the Swiss had preserved the traditions 
and practices of direct participation of the people as a 



OH. XV 


Swiss Nationalism 


193 


whole in government, and they were now the pioneers in 
the adaptation of the machinery of direct democracy to 
the needs of a population many times larger 
than that of the city states of ancient Greece facultative 
or the forest communities of Uri, Schwyz ^^^^eendum 
and Unterwalden. The amendment clauses of the con- 
stitution of 1848 had, of course, accorded a limited right 
of popular referendum, the so-called '' compulsory 
referendum ’’ required on proposals for constitutional 
reform put forward by the federal legislature, but this 
had not applied to ordinary laws on which the people 
as a whole might have been desirous of passing a specific 
opinion. The constitution of 1874 made possible this 
‘‘ facultative referendum ” (already a popular device in 
the cantons) by requiring that a referendum should be 
held with respect to any federal law or decree at the 
request of at least 30,000 citizens or eight of the cantons. 
The next stage in direct democracy, the legislative 
initiative (also in existence in certain of the cantons 
before 1874) was, as has been indicated, too advanced to 
secure federal recognition in 1874, but (with more and 
more cantons adopting it for local use in the meantime) 
it eventually secured acceptance as an amendment to 
the constitution in 1891, though it was 
limited to proposed amendments to the legislative 
constitution and not extended to the pro- 
posal of ordinary laws. Any amendment supported by 
50,000 citizens had to be discussed by the federal legis- 
lature, after which it went to popular referendum accom- 
panied by the legislature’s recommendation for or against 
it, or its counter-proposal. Already in 1874, 50,000 
citizens had been permitted to demand a referendum on 
the advisability of a complete revision of the constitution, 
but the initiative for partial revision introduced in 1891 
was a less cumbersome and more practical device. 

Since 1874 the tendency has been toward still greater 
centralization as well as more and more democratization. 
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The constitution still remains clearly federal, and on 
certain matters (notably the extent of their control over 
the training and maintenance of the army) the cantons 
have withstood all onslaughts upon their rights, while 
they still, of course, retain residual powers, but on the 
other hand, the federal sphere has notably widened, and 
is already, in most directions, well beyond the advanced 
claims from which it had to recede in 1872 to the more 


modest arrangement of 1874. For instance, in 1874 the 
federal authority was given the right to codify certain 
specific sections of the civil law and to reduce the varying 
cantonal laws to uniformity, and following the nation’s 
approval of such consequences of this as the new law of 
bankruptcy (1889), the federal authority was allowed by 
constitutional amendment to codify the 
LEGAL CODES remainder of the civil law and the criminal 
FINALLY Both branches have now a national 

ADOPTED 1 ■, 1 I . *1 

code, but the criminal code had to wait until 
1938 for acceptance by a majority of people and cantons. 
In the commercial and industrial sphere too, frequent 
amendment has increased the federal competence (as in 
control over forests, water-power, road transport and 
river navigation), as well as in that of social and health 
matters (such as sickness, insurance and notifiable diseases). 

This extensive development of Switzerland’s con- 
sciousness as a nation-state (despite her four official 
languages and mixture of religions) and the consequent 
extension under the constitutions of 1848 and 1874 of 
the federal sphere of influence, should not be allowed to 
overshadow the continued healthy development of her 
basic local institutions of ancient origin, 
INSTITUTIONS modemized since the end of the eighteenth 
CONTINUE TO ccutury just as completely as the general 
government. It is upon these primarily, 
that the health of the body politic in a country of such 


LOCAL 

INSTITUTIONS 
CONTINUE TO 
FLOUBISH 


geographical, economic, racial, linguistic and religious 
heterogeneity in a relatively small area, depends. The 
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basic administrative and local self-governing unit, the 
political commune, dates in its present form only from 
the Helvetic republic of 1798 and is therefore a gift of 
the French Revolution to Switzerland. There are over 
3000 of these Gemeinden or Municipalites, each with its 
own elected assembly, executive council and president. 
Next in the scale of local government stands the adminis- 
trative district, a subdivision of the canton. There are 
187 of these, each with its prefect, representing the 
cantonal authority, and its elected governing bodies. 
The cantons, numbering twenty-two, still 

. . ° ^ ’ COMMUKE, 

play an mdividual part in the life and disteict 
government of Switzerland that shows no canton 
signs of complete disappearance (though the neighbouring 
example of Germany should not exclude the remote 
possibility of dissolution under some extraordinary and 
as yet undiscerned pressure). In eighteen of these cantons 
(or half-cantons) exist legislatures elected on a completely 
democratic basis, and almost uniformly they have adopted 
the referendum, the initiative and proportional repre- 
sentation (as did also the federal legislature in 1919), but 
four (Uri, Unterwalden, Appenzell and 
Glarus) have retained the ancient Landes- ^^irect 

. 7 . . DEMOCEACY 

gemeinden, periodic meetmgs or all citizens oe THE 
for the purpose of direct popular legislation gemSStoen ’ 
and (to a certain extent) administration. 

The small size of these cantons allow (though with increas- 
ing difficulty owing to increased population) the survival 
of these interesting and almost unique institutions. 

Indeed, interesting and almost unique are terms that 
could be applied to the modern Swiss constitutional 
system as a whole. The influence of Switzerland upon 
other modern constitutions has been considerable (the 
British dominions and the German Weimar republic are 
cases to point), but this has been less in the sphere of 
general structure than in the minutiae of the system. 
Some constitutional devices first (or primarily) developed 
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in Switzerland have found their way around the world, 
but many Swiss conditions remain peculiar to Switzerland, 
allowing a peculiar type of nationalism and a special type 
of democracy to flourish there, but making transplantation 
both difficult and dangerous. 
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GERMAN NATIONALISM AND THE FRANKFURT 
CONSTITUTION OF 1849 

Both in Italy and in Switzerland the year of revolutions, 
1848, saw the creation of constitutions destined to form 
the permanent bases of nation-states which 

ITALY 

had not, except momentarily, existed or switzebland 
been given effective governmental organiza- 
tion before. In Italy, where the aim had 
been narrowed to the consolidation of a geographical 
expression into a unitary state, the way was harder, but 
there was no retrogressive break in the process between 
the pubhcation of the Piedmontese statuto in 1848 and 
the occupation of Rome in 1870. In Switzerland a greater 
heterogeneity of race, language and tradition, made a 
federation the only practicable solution to the problem 
of building the nation-state, and a successful federation 
was achieved at one stroke in 1848. In Germany, where 
heterogeneity in race and language was less than in 
Switzerland (and indeed not much greater than in Italy 
if the non-German dominions of the Hapsburgs and the 
HohenzoUerns be excluded), in tradition it was far greater, 
and in a much larger country than either Switzerland 
or Italy. It was on the rock of this heterogeneity of 
tradition that the effort to create a German nation-state 
foundered in 1848-49. The bold stroke which sought to 
give to all Germans a federal form of government to which 
the separate states should surrender a large proportion of 
their sovereignties, proved less effective in the end than 
the modest and locahzed effort that presented Piedmont- 
Sardinia with a unitary constitution which was to prove 
unexpectedly elastic. While nothiug of the Frankfurt 

197 0 
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constitution of 1849 survived the reaction, the statute 
managed to live on. Theoretically the Frankfurt con- 
stitution was far superior as an instrument 
rBANKFvaT of government to the Piedmontese statute, 
CONSTM 0 IION form of organization of a 

federal state it had advantages both over the American 
constitution of 1787 and the Swiss of 1848 (on both of 
which it had tlie chance to improve), but in practice it 
proved to lack just that toughness, just that ability to 
survive adverse circumstances that those other instru- 
ments, with all their imperfections, showed themselves 
as possessing. It remains the most impressive to political 
scientists, the most disapjiointing to political idealists 
and the most ludicrous to political opportunists of all 
still-born constitutions. Failing to become a form of 
government, it remained a programme, and as such 
exerted its influence upon Germans for eight and a half 
decades. Though it belongs to a tradition later spurned 
in the land of its birth, its impact upon German history 
and constitutional development is a fact which cannot be 
eradicated. 

Why, possessing so many high qualities, did the 
Frankfurt constitution fail, while the Swiss succeeded 
with very similar material ? An analysis of the conditions 
in which it was created and of the background of those 
conditions, is more fruitful in providing the answer than 
an analysis of the constitution itself, though both are 
necessary. 

“ The diet is the bed upon which Germany has 
slumbered for thirty years ”, declared Prince Hohenlohe 
in 1847, a statement more picturesque than true. If it 
was a sleep it was a troubled one, and in its later stages 
it resolved itself into a none too peaceable awakening. 
The period between 1815 and 1848 witnessed, it is true, 
no constitutional activity in the national sphere, but in 
most other directions, social, economic, literary and 
political, it was a time of great development. In the 
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states as separate political entities there was generally 
an increase in economic prosperity (at least great 
until the late thirties, and in some until the ^develop- 
lamines of the forties), and the period saw Germany, 
the coming of the railways and the new 
customs unions, the two factors which contributed most, 
in the long run, to Germany’s industrial and commercial 
transformation in the nineteenth century. Governmental 
paternalism, producing social reform and experiment, was 
by no means absent, though not general in the German 
states. In Prussia in particular it was '' the golden age 
of efficient bureaucratic rule 

In the less fruitful sphere of national endeavour, the 
period divides into three steps up from Vienna to the 
revolutions of 1848, three progressive stages of more 
hopeful and intelligent unrest and of agitation for the 
constitutional reform of Germany as a whole. 

Before 1830 opposition to the system of Metternich 
and the treatment of the German problem at Vienna was 
spasmodic and ineffective, while the efficiency of the 
forces of reaction in repressing it, drove it from any 
tendencies it might have possessed toward constructive 
thought, into the realms of the wildest extravagance and 
violence. It is a period which is typified by 

*' ■*■ *^ NATIONAXi 

the murder of Kotzebue by the student Carl agitation 
Sand at Mannheim in 1819. The student i^^eecti^ 
movement of the Burschenschaften had its 
thinkers, but it is rather as a training ground for liberal 
and national leaders of later decades that it is important. 
Its early activity in speechifying and bonfire lighting only 
gave Metternich greater leverage on the German rulers 
who agreed to the Carlsbad decrees. The twenties saw 
fewer expressions of unrest, not because the irritation was 
removed but because the repression was effective, and 
Germany was busy building up her tariff unions (their 
starting point being the Prussian tariff act of 1818, and 
their existence being made unassailable through the 
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adoption of the Bernstorff Clause ” of the Vienna final 
act of 1820), presenting her quota of liberators to Greece, 
and driving her young writers abroad for inspiration. 

The inspiration came from Paris. The July revolution 
of 1830 and the reform of the Charte had many reper- 
cussions in Germany. Some German rulers thought it at 
last advisable, after waiting fifteen years, to give to their 
people the minimal constitutions that the Bundesakte had 
implied they should ; the literature of protest against 
the condition of Germany grew more extensive ; the 
liberals in the states lifted up their heads and opened 
their mouths once more, and a short period of violent 
expressions of discontent occurred, which 
iNspmATioN jg reminiscent of the three or four years 
immediately following Vienna. Some of 
the German states attempted to quell this new discontent 
by means of granting or revising constitutions and foster- 
ing material interests, but the big quarrel of the radicals 
was loss with their local governments (with whom they 
squabbled for practice, as it were, and because it was 
easier) than with the system of the Bund that stood in 
the path of a strong and united Germany, like Wotan 
with his spear. Carl Welcker, immediately after the 
news from Paris in 1830, advocated in the Baden second 
chamber the establishment of a German parliament side 
by side with the diet of the Btind. Young Germany, 
the literary movement which either made its centre in 
Paris, or turned its eyes in that direction for inspiration, 
formed its Oeheimbund and made its onslaught upon the 
Bundestag in prose and verse. The Bundesakte had 
created a school of poetry dedicated to its detraction. 

The German liberals, who made up for their lack of 
political experience by their zeal and enthusiasm in 
opposition, now attempted to form them- 

NEW ACTIVITY 1 . -I 

OF OEBMAFT solvos moro definitely into an organized 
LiBEBALs body, and the decade of the thirties saw 
the publication of their own particular political bible, the 


OF OEBMAFT 
LIBEBALS 
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Staatslexikon of Rotteck and Welcker, while the younger 
and less cautious radicals, fired by the events of 1830, 
resorted once more to violence such as the Frankfurt 
Attentat (an attempt to occupy the Bundespalast) of 
1833. 

By 1840 nothing tangible had been achieved by all 
these strivings, but the accession of Frederick William IV 
to the Prussian throne in that year was disappoint- 
regarded as the opening of a new era in which 

1 • n T T T 1 • IT • FREDERICK 

this alleged enlightened prmce would stimu- william iv 
late and lead reform in Germany. But in pbtjssia 
Frederick William IV was not the stuff of which either 
heroes or reformers are made, and things went on as 
before. The disappointment felt when the true character 
of this secular Pio Nono was realized, did much to prepare 
the way for 1848, and liberal speculation and agitation 
was redoubled. It was now that the leaders of the liberal 
oppositions in the various German states began to hold 
the annual joint conventions, and started the correspond- 
ence with leaders of radical thought abroad, which led by 
clearly defined stages to the national assembly of 1848. 

Literature became even more intensely political, and 
the marked nationalism of the political lyrists now added 
its weight in the onslaught against the Bund to the 
cosmopolitan Weltschmerz of Young Germany. Deutsch- 
land ist Hamlet ”, cried Freiligrath, and in the years 
immediately preceding 1848, she was. The impress of 
Metternich and the Bund, effective repression turning to 
less effective repression, the repercussion of movements 
abroad, and economic and social changes at home, had 
all conspired to make her turn an intro- 

. . T- A PERIOD OF 

spective eye upon her condition, it was political 
a period of deep pondering, of toying with 
many theories, of the assimilation of many 
influences. Its consequences are to be read in the pages 
of the proceedings of the national constituent assembly 
at Frankfurt in 1848 and 1849. 
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TJiat something was rotten in the state of Germany- 
many years before 1848 was perceived by radicals and 
conservatives alike. That this something was the 
structure of tlie Bund of 1815 was also realized. The 
only difference lay in the degree to which the Bund was 
thought to be defective. Apart from the few who, like 
Prince Mettcrnicli, from policy preferred it to remain 
rotten, those who perceived its defects wished either to 
reform it or to replace it, according to whether they 
thought that the rottenness reached to the core or not. 

Throughout the forties plans for the reform 
rLANK^ai”^^*^ of Bimd were in the air and they 
MoroBM oi<' interested peoples and governments alike. 

Individual plans included those of Prince 
Loiningon and his brother-in-law, Albert of Saxe-Coburg- 
Gotha and Consort of Queen Victoria, which they pre- 
sented to Frederick William IV and other German rulers 
in 1847, with the result that Frederick William, once 
again urged to lead the movement for the reform of the 
Bund, was moved at last to entrust his minister Radowitz 
with the task of preparing proposals to lay before the 
Austrian government on behalf of Prussia. Radowitz’ 
famous Denkschrift was ready on Novem.ber 20, 1847. In 
it he attacks the unreformed Bund with vigour, saying 
“ To the question, ‘ What has the Bund done since the 
Peace (of Vienna) for the progress and prestige of Ger- 
many ? ’ no answer can be given ”, and advocates increas- 
ing its effectiveness in a number of ways without altering 
its essential character as a league of sovereign states. 
But Metternich was not to be put to the embarrassment 
of dealing with these proposals, for almost immediately 
after Radowitz’ delayed opening of negotiations in Vienna 
at the beginning of March 1848, the floodtide of revolution 
had swept Metternich aside and was carrying Frederick 
William along on its surface like a cork. 

While conservative reformers and government spokes- 
men contented themselves with preparing patches for 
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the threadbare Bund, liberal and radical agitation came 
to concentrate more and more upon the liberal 
creation of a German parliament of repre- demaitd foe 
sentatives elected by the people either national 
directly or (through the state assemblies) i’^liament 
indirectly. This was no new idea. G5rres had mooted 
it and Stein had favoured it in the old, old far-off days 
of the hberation, and it was the recurrent dream of the 
two generations that lived and cursed in the shadow of 
the Bundesahte. It was in the annual joint conventions 
of liberals that met from 1839 onward, that the idea, by 
constant reiteration, acquired concreteness and famili- 
arity. Both to moderate liberals, to whom merely a more 
effectively federated Germany was the goal, and to the 
extreme radicals who wanted the overthrow of mon- 
archical institutions and a republic one and indivisible, 
the proposed parliament seemed equally attractive as a 
means to achieving their ends. 

Yet the idea had to acquire that popularity and 
general acceptance which would render it effective, and 
this could only be achieved by discussion, not merely at 
semi-private meetings of a few individuals, but in the 
state assemblies and in the public press throughout the 
lands of the Bund, Even at the beginning of 1848 the 
possibility of summoning a German parliament or of a 
general movement in favour of a reform of the Bund was 
so remote to the standing committee ” which had been 
set up as the result of the summoning of a united provincial 
diet in Prussia in 1847, that it voted, on January 28, by 
a majority of 68 against 28, that Any attempt airning 
at the destruction or modification of the German Bund 
shall incur the death penalty 

But a fortnight later, and still a fortnight before the 
faU of Louis Philippe in France, a motion 
was introduced into the Baden second bassermann 
chamber by Bassermann which made the 
idea of a German parliament pubhc property and the 
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topic of the hour. His proposal was simply that '‘This 
chamber should, in an address to His Royal Highness 
the Grand Duke, make the request that support shall 
be given in the most effective manner to the creation of 
definite machinery for achieving the ends of common 
legislation and united national activity, by means of 
representation of the German assemblies of estates in 
the Bundestag Its effect was electrical throughout 
Germany, for herein was felt to be not only a way out of 
the constitutional lockjaw of the regime of the Bundestag, 
but a spark which, in an atmosphere already tense, might 
set a world on fire. " The Bassermann proposal for the 
representation of the nation in the Bundestag ”, says an 
article in the Augsburger Allgememe Zeitung, written five 
days after it was moved, '' has been published throughout 
the lands of Germany, and it is now to be found in the 
hands of all those who have any thought or feeling for 
the situation of our people. What a reception this pro- 
posal will have among our assemblies and governments ! 

. . . The idea, indeed, is an old one, but the occasion is 
new.” In the debate on the motion, the radical Hecker 
cried that it would " mark an epoch in German history ” 
and a biographer of Bassermann has called it, not with- 
out justice, " truly the starting point of the German 
movement 

The lengthy speech in which Bassermann amplified 
his motion was printed in full and in extract up and 
down the lands of the Bund. There was no possibility 
of compromise between a mere diplomatic confederation 
of states and a political federal states, he said. The 
Bund must be remodelled into a true federal 

BRITISH AND 

AMERICAN state, which was preferable to one-sided 
“unity by means of a general Zollverein, and 
this was to be achieved by the German 
parliament proposed in the motion. '' What would 
England be without her Parliament ? With a German 
parliament no such thing as the Peace of Basel or the 
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Confederation of the Rhine would have been possible . ’ ’ An 
example for Germany lay ready to hand in the United 
States. He traced the process by which the federal con- 
stitution replaced the Articles of Confederation. “ Are 
there not many points of comparison with our own 
conditions and needs to be found in the history of that 
country ? There are almost as many states united in 
America as the states of a united Germany would number, 
and the purpose of federation is in both cases identical, 
namely, the upholding of the interests and the dignity of 
a great nation. Germany can remain monarchical as it is, 
and democratization is not necessary, but it is obvious 
that a federation which shall fulfil its destiny in the 
midst of great nations armed for war, is in even greater 
need of unity than America.” This was to be the key- 
note speech of the German national revolution of 1848. 

Exactly a fortnight later came the abdication of Louis 
Philippe (not known in Germany ixntil February 28, for 
this was the last revolution to be conducted 
without benefit of electric telegraph) and 
within a week the revolution was upon 
Germany, though in Bavaria it had broken out earlier on 
a local issue. It was the immediate stimulus of this news 
from France, combined with the atmosphere of unrest 
throughout Europe, that brought the German constitu- 
tional problem to a crisis and caused the convening of 
the famous Heidelberg assembly of March 5 ; but in 
origin the Heidelberg assembly was native and inde- 
pendent, for it was but the culmination of the series of 
annual joint conventions held since 1839, and it was 
called together at a moment made propitious as much by 
the effect of the Bassermann motion upon opinion in 
Germany as by external events. 

The manifesto of the fifty-one members of the Heidel- 
berg assembly entrusted to a standing committee of 
seven of its members both the calling together of a 
comprehensive assembly of men possessing the confidence 



206 


National Constitutions 


PT. V 


TUK 

HETW ELUERG 
ASS.E1VT1U.Y 


THREE PLANS 
OF CON- 
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RJinfORIM 


of all tlie German peoples ” and the preparation of a 
plan of constitutional reform. The immedi- 
ate outcome of the work of this committee 
of seven distingidshed liberals was the 
publication of “ the programme of the seven ” and the 
meeting of a preliminary parliament at Frankfurt am 
Main at the end of March. The programme 
of the seven was given weight by the fact 
that within a few days of its publication 
appeared two other plans for constitu- 
tional reform, strikingly similar to it in their recom- 
mendations, the one the result of a mission entrusted to 
Max von Gagern (at Gagern’s own request) by Adolf of 
Nassau, for sounding the govermnonts of Hessen, Baden, 
Bavaria, Wiirttemberg, Saxony and Prussia on the sub- 
jects of a German parliament and a federal government, 
and the other the report of the committee set up by the 
new liberal government in Baden to discuss ways and 
means of implementing Bassormann’s motion. Both the 
programme of the seven and the Baden report were drafted 
by Carl Welckor, the leader of the national constitutional 
school. 

The constitutional movement bad therefore, through 
the coincidence of these three plans, been given a strong 
positive direction in favour of a federal state, that should 
be monarchical but otherwise follow the organization of 
the United States of America very closely, even before 
the V orparlament met on March 31. This 
TOANicFTOT preliminary parliament, consisting of 574 
“ voBPARtA- delegates, was somewhat arbitrarily chosen 
by the committee of seven from members of 
the legislative assemblies or diets of the separate states, 
and where such assemblies did not exist or (as in Prussia) 
members of the diets were otherwise occupied, from 
among other “ notables ”, of liberal leanings. - Though the 
most representative popular assembly ever to purport to 
speak in the name of Germany as a whole up to that 
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date, the representation was glaringly uneven. Fully 
two-thirds of its members hailed from the lands of the 
Rhine valley, while all Austria only sent two. After 
four stormy days of debate, during which the efforts of 
the extreme radicals to have the Vorjparlament declare 
itself permanent and proceed to create a German repubhc 
were defeated by a substantial majority of moderates, 
this preliminary parliament dispersed, having first agreed 
that a regular national assembly, freely elected on a 
basis of universal manhood suffrage with one repre- 
sentative for every 50,000 of the population of Germany 
(including Schleswig-Holstein, all Austria within the Bund 
and all the territories of Prussia, in or out of the Bund) 
should meet at Frankfurt am Main early in May to frame 
a constitution for all Germany, and having resigned its 
mandate into the hands of a committee of fifty, it dis- 
persed. After heated discussion of the programme of 
the committee of seven and of the other plans for con- 
stitutional reform, the Vorparlament decided not to 
attempt to tie the hands of the future national constituent 
assembly by any positive recommendations, though it 
did entrust the committee of fifty with the task of draw- 
ing up a body of fundamental rights of the German people 
for presentation to its successor. Preparations for elect- 
ing the new parliament were immediately put in hand. 

Meanwhile, the Bundestag, under the pressure of 
events, had not been idle. Caught unawares by the 
force of the revolutionary movement and 
the schemes of the constitutional reformers, op the 
and regarded with contempt on every side, b™i>estag 
it nevertheless made a belated attempt to identify itself 
with the movement for assembling a constituent national 
assembly. As early as February 29 a committee of the 
Bundestag had been set up amid the excitement created 
by the news, from France, to consider measures of reform, 
and a proclamation calling for the support of the German 
people was issued on March 1. On March 3 a decree 
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abolished the cemsor throughout Germany (a recognition 
of a fait aoconipli) and on March 10 (after the Heidelberg 
assembly had set up its committee of seven) came the 
Bimdestag's greatest effort to centre in itself the move- 
ment for reform, in its summoning of seventeen men who 
would have the confidence of the people in the states 
from which they were sent. They were to represent the 
seventeen states and groups of states having votes in the 
inner curia of the Bund, and were to decide in conclave 
with regular members of the diet upon measures of 
constitutional reform. The decree was withdrawn under 


pressure from the governments of Austria and Prussia, 
but was reissued after the fall of Metternich, and on 
March 30 these Vertrauensrndnner met the diet, urged 
upon it the acceptance of the Heidelberg programme (in 
the drawing up of which several of them had assisted) and 
persuaded it to issue a momentous decree summoning 
a national parliament of representatives of the people 
to deal with Germany’s constitutional problems in co- 
operation with the governments. 

The lead given by Heidelberg was thus followed 
slavishly by the now thoroughly cowed diet, and it meekly 
,, proceeded first to procure the resignations 
SLAVISHLY of those of its members to whom the Vor- 
iroLLows “ yoB- obfected, and then to alter its 
electoral decree to conform exactly to the 
decisions of the Vorparlarnent in this direction. When 
the committee of fifty had been set up, the diet con- 
tinued to ape its recommendations one by one. On 
one point only (almost unnoticed at the time but very 
important later) did the Bundestag not fall entirely into 
line with its revolutionary rival. It never recognized 
the full sovereignty of the people to the extent of con- 
ceding the right of a popularly elected national con- 
stituent assembly to decide for itself whether or not 
it should work in co-operation with the governments 
of Germany. Consequently, when in 1849 the national 
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assembly failed to secure the complete support of the 
governments for its draft constitution, it was possible 
for people to regard this constitution as inoperative and, 
after other plans had also failed to please, to revert, in 
1850, to the old ineffective system of the Bund of 1815. 

Before the constituent national assembly met on May 
18, 1848, the seventeen Vertrauensmdnner had added yet 
another important plan of constitutional reform to the 
three published at the end of March, and in its general 
lines it followed the other three, but its solution of the 
problem of the executive headship of the new German 
federal state was that of its rapporteur, , 

Dahlmann. Dahlmann, one of the seven “ plait op the 
protesting professors of Gottingen of the 
previous decade, was a doctrinaire supporter of con- 
stitutional monarchy, and being convinced that there 
was no logical or acceptable place for Austria in a true 
German Bundesstaat, had set his heart on a solution of 
Germany’s problems (as had Leiningen and Prince Albert) 
under the leadership and headship of the Prussian crown. 
But he had reckoned without the strange contents of the 
head which happened to be wearing that crown during 
these crucial years. 

Aheady before the plan of the seventeen was published, 
Frederick Wilham had sent to Dahlmann (along with 
Prince Albert’s plan) his own weird project 

, ^ ir J ATTITUDE OP 

for a quasi-revival of the Holy Poman peedeeich 
Empire, in which the imperial crown was ^ 

to reside permanently with the house of Hapsburg, and 
a new German Bund was to be set up under which he 
would accept for the royal house of Prussia merely the 
office of hereditary commander-in-chief. As might have 
been expected, Frederick William could not bring himself 
to approve the plan of the seventeen, which ran directly 
counter to such ideas. '‘You may regard me either as a 
hypocrite or as an old idiot, completely off my head, but 
I tell you roundly that I will not accept the supreme 
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crown if it is offered to me/’ This was his position in 
May 1848 and from it he never receded. If Dahlmann 
and his fellow constitution-makers had taken this refusal 
more seriously, they might not have wrecked the con- 
stitution, which they took nearly another year to elaborate 
at Frankfurt, by accepting the principle of Prussian head- 
ship with the exclusion of Austria that Frederick William 
again spurned in March 1849, with such disastrous conse- 
quences to the immediate prospects of achieving a 
federated German nation-state. Apart from this fatal 
principle (to which circumstances as well as prejudice 
drove the Frankfurt assembly after the withdrawal of 
Austrian co-operation at the end of 1848) the plan of 
the seventeen gave guidance of very great value to the 
national constituent assembly. As a model 
or THE PLAN it remained the most important (as it was 
or THE 2ast, and sought to improve upon the 

others) of all the preliminary constitutional 
plans in existence before the assembly began its work. 
It is the judgement of Heinrich von Sybel that the 
sphere of action assigned to its central federal govern- 
ment by the constitution of the United States of America, 
that paragon among federal unions, was the ideal which 
the committee of seventeen in April 1848 had set before 
themselves, and which the Frankfurt committee, the 
constitutional committee of the National Assembly, now 
again projected for the new imperial government The 
faults and the virtues of the constitution and the plan 
of the seventeen tend to be the same. '' Dahlmann, in 
the constitutional plan of the seventeen, gave to Ger- 
many’s dreams of the future a palpable and living form, 
an actual reality ”, writes Springer, his biographer. Much 
the same has often been said of the Frankfurt constitution 
of 1849. 

The famous professors’ parliament ” (which actually 
contained many more lawyers) sat in Frankfurt for a year 
almost to a day, and took ten months to produce its 
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constitution for Germany. The constitutional committee 
and the assembly in its constitutional debates were 
magnificently thorough and conscientious, but the conse- 
quent delay in coming to a conclusion was fatal. They 
never envisaged their work as a race against bipficvlties 
time. The prestige of the assembly in Ger- 
many, high when it first met, was raised national 
even higher when it created a provisional assembly 
central government, but after September 1848, when its 
authority was challenged first by Prussia’s separate con- 
clusion of the armistice of Malm5 with Denmark and 
then by popular riots against it in the streets of Frank- 
furt, it no longer possessed the prestige to bring its work 
to a successful conclusion in the teeth of increasing 
opposition from the governments of Germany. Prussia 
had delivered the first blow ; Austria delivered the 
second by her Kremsier constitution and her withdrawal 
from the assembly, which drove it to a hleindeiitsch 
solution ; and Prussia delivered the coup de grace when 
Frederick William IV refused the hereditary crown of 
this lesser Germany when it was offered him by the 
assembly. The other merits or demerits of the constitu- 
tion, which had been made to depend upon the acceptance 
of this offer, then became, overnight, irrelevant. 

But because even Bismarck, for all his scorn of the 
speechifying and majorities which were in his opinion ''the 
mistake of 1848”, made unacknowledged peattoesand 
use of this constitution when creating 'halite of 
Germany s first effective federal organiza- constitution 
tion {Kleindeutsch by choice, not of neces- 
sity) in 1867, because the Weimar republic made greater 
and more open use of it just seventy years after its 
completion, because even the post-Weimar Gleichschaltung 
of the states with the Reich could, if it would, claim the 
constitution .of 1849 as its grandparent (on both sides if 
necessary), because of these later manifestations of the 
intrinsic worth of this Frankfurt constitution, its details 
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possess more than the ephemeral significance that would 
otherwise be theirs. 

The constitution is divided into seven sections, and 
these are subdivided into articles and paragraphs. It 
STATE AND coutaius in all 197 paragraphs. Section 
EEDEEAL ouG (thc State) leaves residual power ex- 
AUTHoiiiTY pressly with the separate states (§ 5). 

Section two (the Federal Authority) gives to the federal 
government the important powers of treaty -making, 
diplomatic representation, declaration of war and con- 
clusion of peace and control over the federal army and 
navy, and also declares that it exercises supervision over 
the mercantile marine, coasts, rivers, railways, highroads, 
posts and coinage ; it can set up a single system of 
customs and trade regulations for Germany, and it has 
the right to raise taxes, codify law, and, finally, pass 
(like the federal authority in the United States) all laws 
necessary for the implementing of the provisions of the 
constitution. These very extensive powers meant that 
the federal sphere was appreciably wider either than in 
the United States or in the new Swiss federation. 

Section three (the Federal Executive Head) provides 
for an “ Emperor of the Germans ” {Kaiser der Deutschen) 
THE FEDERAL thtough xesponsible ministers, sum- 

EXECUTIVE moning and dissolving the legislature, exer- 
cising the prerogative of pardon, as well 
as appointing and receiving ambassadors and declaring 
war and concluding peace on behalf of the federation. 
The succession is to be hereditary in the male line, but 
the name of no actual king or dynasty is mentioned in 
the text of the constitution. 

Section four (the Federal Legislature) provides for a 
Staatenhaus to represent the separate German states (half 
its members to be chosen by the govern- 
ments and half by the elected assemblies of 
the states) and a Volkshaus to represent the 
people (directly elected on the basis of universal manhood 


EXECUTIVE 

HEAD 


THE EEDEBAE 
liEQISLATUBE 
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suffrage from the age of twenty-five). Both houses must 
pass all measures that are to become law, and a triple 
passage of any bill through the legislature makes it law 
despite an executive veto. The upper house has a term 
of six years (one third of its membership being renewed 
each two years) and the popular house a term of three 
years (the term of the first popular house to be elected 
under the constitution is to be, by way of exception, four 
years). The budget is to be proposed by the government 
and introduced first into the popular house. Ministers 
may attend in either house and be members of the 
popular house. Members receive salaries and travelling 
expenses and are protected in the exercise of their 
parliamentary functions. 

Section five (the Federal Judiciary) provides a supreme 
court very similar to that of the United the pedebal 
States, but the sphere of its jurisdiction is 
much more precisely defined. 

Section six (The Fundamental Plights of the German 
People) was the first to be completed and represents in 
many ways the most substantial work of 
the assembly. It owes a great deal to the bights of 
Belgian constitution but is more compre- 
hensive, its fourteen articles dealing respec- 
tively with citizenship and emigration, equahty before 
the law and the abolition of titles and privileges of nobihty , 
liberty of the person, freedom of expression, freedom of 
belief, the hberty of learning, the right of petition, the 
right of assembly, the right of property, rights in the 
courts of law, local autonomy, the state constitutions, 
the protection of non-German speaking minorities, and 
the protection of Germans resident abroad. 

Section seven (Constitutional Guarantees) prescribes 

the form of oath to be taken by emperor 

and officials^ declares that no state law tional 

shall be vahd if counter to federal law, 

provides for amendment of the constitution by two-thirds 

p 
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majorities of both houses, each to be secured on two 
different occasions, with the executive head concurring, 
or on three different occasions without the concurrence 
of the executive, and allows for the suspension of 
certain of the fundamental rights in times of national 
emergency. 

Separate from the text of the constitution, a special 
electoral law was passed by the constituent national 
ariMijAT,. assembly on April 12, 1849. It laid down 

ELKCToitAL the detailed procedure for elections to the 

lower house and provided for the operation 
of a second, or if necessary of a third ballot, in order to 
assure an absolute majority of votes for each elected 
member. 

But the refusal of Frederick William IV to pick a 
crown from the gutter prostrated the constituent assembly, 
and the secession of those members who still, despite his 
refusal, insisted upon an hereditary emperor or nothing, 
disrupted it. After that, with the forces of reaction 
gaining strength again everywhere in the separate states, 
the constitution found itself deserted by its friends and 
surrounded by enemies. The first genuine attempt of 
the German people to give to themselves an effective 
general government and to Germany definite expression 
as a nation-state (though on a smaller scale than if the 
German lands of the Hapsburgs could have been compre- 
hended) had failed. The Frankfurt constitution of 1849 
fell between two stools. It was both before and behind 
its time. 
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SUPRANATIONAL CONSTITUTIONS — 
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Supranational Constitutions — The Synthetic State 


The, almost universal failure of the 1S48 movements in Europe 
took the initiative in giving cmstitutional form to the nation- 
state out of the bauds of the. people, who had held it momentarily 
during the crisis, amd delivered it into the hands of rulers and 
ministers. Unification tended, to be imposed from above. Victor 
Emanuel and Ca,VQur, not Mazzini and Oioberti, William I 
and Bismarck, not Gagern and Dahlmann, were the leaders, and 
their methods were very different from those of the liberal- 
nationalists. Internal risings to secure reform gave place to 
international wars. Italy passed through four and Germany 
through three such ‘wars during the fifties and sixties in the 
process of securing unification, and the constitutional side of 
their consolidatmi was pushed from the centre of the stage to a 
subordinate position in the wings. Even, the U.8.A. resorted to 
a civil war in the sixties to decide whether the union of 1787 
comprised one or a number of nation-states. It was a period 
in ‘which nationalism, tended to swam,p constitutionalism (as 
when Bismarck, for reaso'ns of state, defied the Prussian parlia- 
ment) and fores to supplant argument (as with Garibaldi’s 
thousand). International diplomacy was used to settle domestic 
issues, and treaties (such as those of Paris, Plombiires, Villa- 
franca, Prague and Frankfurt) overshadowed constitutions on 
their oum ground. 

Despite its success in Switzerland, federalism went into 
eclipse between 1849 and 1865. It failed to be adopted in Ger- 
many ; Austria received a strictly unitary constitution in 1849 ; 
Italian federalism was discredited, and even deserted by Gioberti 
after 1849 ; fresh attempts to reform the Bund in a federal 
direction, sponsored by Prussia, all failed ; federalism appeared 
to have produced a civil war in America. The outcome of that 
war helped to revive its prestige, but it had been shaken. The 
prospects of parliamentarism and democratization also seemed 
less promising during this period of an authoritarian empire in 
France, “ Finality ” in Britain, the abolition of the Austrian 
constitutional experiment, and the Prussian constitutional con- 
flict. The state was again being placed before the nation. 
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CHAPTER XVII 


THE CRISIS OP FEDERALISM AND THE OUTLAWRY 
OF STATE SOVEREIGNTY IN THE UNITED STATES 
OF AMERICA 

The most spectacular achievement of the makers of the 
American constitution in 1787 was to demonstrate that 
federalism was a practicable form of govem- 

, , FEDEBALISM 

mental link for states scattered over a very and 
large area of territory. The practicability 
of the American federal system was tested 
to the utmost during the first half of the nineteenth cen- 
tury, when, by the successive stages of the Louisiana 
purchase, the Plorida purchase, the adjustment of the 
boundary with Canada, the annexation of Texas, the 
conquest of Cahfornia and New Mexico and the Gadsden 
purchase, the sovereignty of the United States was 
extended from the Mississippi to the Pacific and to the 
north and south until they occupied their present conti- 
nental area, and when, following the principles laid down 
in the ordinance of 1787 (which proved to be an active 
partner with the constitution itself in the development of 
the new nation) the number of member-states was more 
than doubled. No wonder the constitutional reformers 
of Europe during that period studied and sought to 
emulate American federalism where, as in Germany and 
Switzerland, conditions were in any way analogous to 
those in the United States prior to 1787, and that where 
the analogy did not hold good, as in France and Britain, 
radicals sought stimulus from that other achievement, 
the deficiency of which in 1787 Thomas Jefferson had 
deplored, the development of which in 1828 Andrew 
Jackson had symbolized, and the existence of which in 
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1835 Alexis de Tocqueville had demonstrated, namely 
“ Democracy in America 

But neither the developed federalism nor the develop- 
ing democracy of the United States proved capable of 
transplantation on a universal or even on a large scale. 
Happenings in Latin America did not much disturb 
Europeans during the first half of the nineteenth century 
before they had sunk their capital into that part of the 
world to any great extent, so they were indifferent to the 
fate of institutional borrowings from the United States 
there, but in Europe itself the successful adaptation of 
certain features of democracy in America by Belgium and 
of certain features both of American democracy and of 
American federalism by Switzerland, did not 
make up for the failure of the Frankfurt 
constitution, closely following American 
federalism, to find acceptance in Germany, for the 
abandonment by Italy of strivings toward a federal 
solution to her governmental problems after 1848, for 
the refusal of the Hapsburgs to consider the possibilities 
of federalism for their heterogeneous dominions, and for 
the set-back to democratic development in France (with 
the disappearance of the brief second republic), in Britain 
(with the decay of the Chartist movement and the persist- 
ence of “Finality”) and elsewhere at the end of the forties. 

Events in the United States themselves from the middle 
of the century onward tended to make American federal- 
ism and democracy less attractive to the rest of the world, 
for the breach between the northern and southern states, 
ever broadening through the fifties, culminated in the 
sixties in a civil war in which one side repudiated the 
federalism of 1787 and both ignored the democracy of 
1835. The period of the civil war was 
the nadir of federalism as a principle both 
within and without the United States. 
Switzerland clung to hers but could not strengthen it, 
and nowhere else was it active. Democracy, too was 


civil WAB 

CAtrsBs 

SET-BACK 
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under an even darker cloud than in the fifties, for Bis- 
marck had appeared with his Lilckentheorie and his 
prescription of blood and iron for the ills of state, and 
Bismarckian tactics toward the people and their repre- 
sentatives became the fashion. It was not until after 
I 860 , when the federal principle had re-emerged in the 
United States in a mangled form more suited to the 
needs of a new age, and when democracy had found a 
martyr and a patron saint in Abraham Lincoln, that the 
ebbing tide began to turn. By 1867 the two principles 
were advancing again, with the acceptance of the new 
form of federalism (but more logically applied than in 
the United States) by Canada, with its adaptation to the 
needs of Bismarck’s North German Confederation and 
attempts to apply it to the solution of the perennial 
Hapsburg problem in the Ausgleich, and with gestures 
in the direction of democratic government in the shape 
of the second British Reform Act and the initiation of 
the Empire liberal in France. 

But much had to happen in the United States, as else- 
where, before this new era of confidence could begin. 
Though amputation was avoided, the gangrene of sectional 
antagonism took a long time to eradicate, and in the 
alleged interests of the body pohtic the member states 
were long kept in a condition of paralysis, to emerge 
permanently shrivelled, and (in the view of Southerners) 
repulsively deformed. 

The constitution of the Confederate States of America, 
which appeared early in the civil war as the expression 
of the governmental aspirations of the eleven southern 
states that seceded from the union (even before the 
act of secession was in some cases proclaimed or Port 
Sumter had been bombarded) challenged 

^ ® CONSTITUTION 

the lederal constitution on its own ground ot the 
and professed to be an improvement upon coneeueracv, 
it. This confederate constitution was pub- 
lished on March 11 , 1861, and went “permanently” 
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into force in the eleven states on February 18, 1862, but 
as a possible alternative programme for the future con- 
stitutional development of the United States it suffered 
from certain disabilities. First of all, it never purported 
to be framed with the whole of the United States in 
view ; it was one of the instruments of secession and 
partition and did not envisage any future extension to 
the non- slaveholding states, as did the Frankfurt con- 
stitution of 1848 to Austria, the constitution of the 
North German Confederation of 1867 to southern Ger- 
many and the constitution of Eire of 1937 to the Six 
Counties. Then, also, it tended to reflect past contro- 
versies and to perpetuate certain traditional Southern 
mores rather than to anticipate possible development of 
the situation in the eleven states in new directions ; it 
was very clearly, and far more so than the constitution 
of 1787, the creature of the generation that framed it, 
and it breathes their more ephemeral prejudices as well 
as the broader spirit of the South. 

In many respects the Confederate constitution follows 
the constitution of 1787 closely. Its structure is the 
same, and any section or clause of the earlier 
CONSTITUTION constitutiou to which no exception is taken 
OF 1787 jg incorporated verbatim. Thus it reads 

superficially as a parody of 1787. Yet its 
intention, despite its President, its Senate and its House 
of Representatives, its Supreme Court, the suspensive 
veto of the President, the guaranteed republican form 
of government and the residual power left to the separate 
states, is quite different, and it cannot be taken even 
at its face value, because a Supreme Court was never 
organized, and in other directions too it never properly 
came into force ; for it was designed, not for the emerg- 
encies of wartime, but for the South when those wayward 
sisters should have departed in peace. It set up a diffused 
type of government entirely unsuited to the needs of a 
people fighting a war of independence, and during the war 
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it was ignored or supplemented by such, informal arrange- 
ments as the military and civil situation of the South 
seemed to demand. The outcome of the war meant that 
it never was to have a chance of normal existence. 

As was only to be expected, states’ rights were insisted 
upon. ''We the people of the Confederate States, each 
state acting in its sovereign and independent 
character ” begins the preamble, and in the insSted^t^on 
body of the constitution state legislatures 
were allowed to impeach confederate officials operating 
in their territory, while state officials were not bound by 
any oath to the Confederate constitution. In the sphere 
of the Confederate government, though the main features 
of the executive, legislature and judiciary of 1787 were 
borrowed, the careful attempt to achieve a balance of 
these powers was not emulated. Leaving out of account 
the Supreme Court, which existed only on paper after 
the attempt to organize one in 1863 on the model of the 
Union Supreme Court had been defeated by the fear of 
the states that it would be used as a lever for centraliza- 


tion, the balance between President and Congress was 
considerably upset in favour of the former by giving him 
a longer term of office (six years), though rendering him 
ineligible for re-election, by allowing him to veto particular 
appropriations in a money bill while approving others 
in the same bill, by requiring a two-thirds majority for 
any congressional appropriation of money not first pro- 
posed by the executive, and by allowing members of the 
President’s cabinet to sit in either house of the legislature. 
The President’s hand was also strengthened against the 


legislature by the fact that no one bill could 
refer to more than one subject, and thus 


PBESIDENT 

STRENGTHENED 


omnibus and tacking legislation was not 
possible. Lord Acton characterized these 


changes in the position of the President as " improve- 


ments alone worth a revolution ”, but in effect they made 


the President only the strongest arm of a government 
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inherently weak. He could be more active in a more 
limited sphere of action than the President of the United 
States, but there is not much consolation in being made 
manager of a business without customers, and prevented 
from securing any. 

The enumerated powers of Congress are, in the main, 
those of the Congress of the United States, but certain 
significant amendments reflect the constitutional history 
of the Union between 1787 and 1861 and the ideological 
struggle of the South with the North. A Confederate 
protective tariff is expressly forbidden by the provision 
that “ no bounties shall be granted from the Treasury, 
nor shall any duties or taxes on importations from foreign 
nations be laid to promote or foster any branch of 
KNUMKIIATED industry ” (article I, section 8, paragraph 
POWERS oif 1). Confederate appropriations for “ any 
CONGRESS internal improvements intended to facilitate 
commerce ” are likewise prohibited (article I, section 8, 
paragraph 3). Although “ The importation of negroes of 
the African race from any foreign country other than the 
Slave-holding states or territories of the United States of 
America ” was forbidden, it was also declared that no 
law “ denying or impairing the right of property in negro 
slaves shall be passed” (article I, section 9, paragraph 3). 

Thus the “ peculiar institution ” and the particular 
taboos of the South were enshrined in its separate 
constitution, and the defeat of the Southern cause 
meant that the constitution of the Confederate States 
of America was to become fossilized almost before it 
TOssit OE begun to exist. It is as a fossil of the 

A POLITICAL political attitude of the South, as it had 
ATTITUDE developed during three-quarters of a century 
of chafing against implications that had been discovered 
in the federal constitution of 1787, that it has its chief 
interest. Intrinsically its worth is not great. • It was too 
hastily drawn up, too much a product of the passing 
moment, probably to have satisfied even a victorious 
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South for long. For a defeated South it was an impedi- 
ment concerning the abandonment of which there was no 
choice, but if there had been, it is pretty certain that 
Lee’s men would have preferred to keep their horses. It 
did not need reconstructing out of existence, it simply 
faded away, and even the deep South has spared it no 
nostalgic thoughts. 

Of more far-reaching significance are the mutations 
forced upon the federal constitution itself, in the North 
during the war" and throughout the whole 

^ 1 FEDEHAL 

country during the reconstruction period, coNSTirurioN 
for it emerged from this war and post-war 
period altered in emphasis if not in form, 
and became in consequence an instrument far removed 
from what the convention of 1787 had intended or the 
Federalist had expounded. It was redefined and over- 
hauled. Its body was virtually the same, but the power 
that motivated it was different. With the disappearance 
of state sovereignty a score or more of lesser impulses were 
consolidated into one, and despite the cracks that the civil 
war left for time to fill, the American nation-state now 
spoke with more authority than the American nation of 
states of pre-war days could ever have done. It remained 
to be seen what use would be made of this new imperative. 

In the sphere of the Union government of the North 
the constitutional history of the war resolved itself into 
a struggle between the executive and the struggle 
legislature. Armed with the wide authority 
that the constitution gave him as com- and 
mander-in- chief in time of war, President 
Lincoln attempted actually to control operations, but 
Congress, jealous of this authority and the use made of it, 
attempted through its committee “ on the conduct of the 
war ” to do the same. The none too brilliant succession 
of commanders of the Northern forces were thus bom- 
barded with orders and advice from two directions, and 
they were at times more embarrassed by this attention 
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from behind their own lines than by the guns and raids 
of the Confederates. No previous war of the United 
States liad been fought, as it were, with Washington as 
a grand-stand, and during its course the constitution of 
1787 was revealed as an instrument that left an un- 
comfortable no man’s land between President and Con- 
gress, just as the sectional differences from which the war 
liad sprung had revealed one between the states and the 
federal governnient. President and Congress were com- 
petitors for the filling of both vacancies ; each sought to 
take the initiative in coercing the seceded states ; each 
sought to assume the wliole of the additional federal 
authority for which the defeat of states’ rights left 
room. 

During the war the executive tended to predominate 
and in the post-war or reconstruction period the legis- 
lature held the whip hand, while the Supreme Court, 
fallen from its high estate of the days of Taney (and even 
further from tlic days of Marshall) fell into a position of 
insignificance from wliicli it took long to recover. The 
balance of power between the three arms of the federal 
government was shattered, and when the time came to 
attempt to put it together again, not all of the pieces 
were to be found. 

The restraints imposed upon civil liberty during the 
war were usually executive acts (though in some cases, 
as with the suspension of habeas corpus in military areas 
in 1862, these acts were subsequently approved by 
iTFDERAL Congrcss) and one of the constitutional 
powFEs consequences of the war was a very large 

ENLAEOED incroase in the power of the federal 

executive, which Congress immediately and the Supreme 
Court somewhat later attempted to reduce. But though 
the different organs of the federal government might 
dispute about the right to exercise these powers, they 
were not inclined to let them lapse or to revert to the 
separate states. Indeed nearly all the new powers, except 
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those of arbitrary arrest and the use of arbitrary tribunals, 
became permanent or else provided precedents for future 
advances of the federal power. War finance and the war 
levies of men for the forces, gave to the federal government 
prestige in the financial sphere and control over the 
mihtia that did not disappear with the coming of peace, 
while the precedent for a federal income tax (which did 
not achieve the unassailable position of sanction by 
constitutional amendment until 1913) was set. The 
enlargement of existing powers (as in interstate commerce 
regulation) was not followed by a corresponding con- 
traction, and the federal government was able to dig 
itself into the supervision of the new field of railroad 
(particularly transcontinental railroad) development. The 
function of protecting the four million enfranchised 
negroes given to the federal authority by the thirteenth, 
fourteenth and fifteenth amendments to the constitution, 
when added to these other less formal extensions of its 
power, meant that at the end of the eighteen sixties the 
United States of America meant something rather different 
as a governmental concept than at the beginning. The 
old doctrine of divided sovereignty to which 

° DIVIDED 

SO many American statesmen had subscribed, sovereignty 
and to which probably a majority of the 
convention of 1787 would have adhered had the issue 
emerged clearly to them, was now dead. The right to 
secede and the right to nullify had been defeated in the 
field, and the defeat was registered in the courts and in 
the council chambers of the country. For the first time 
a truly national regime could be said to exist. An 
American nation-state had come into existence, to which 
the separate states were ultimately subordinate, though 
in normal times they still wielded considerable authority, 
while the residual power (unlike that in the new Canadian 
federation) . remained with them. The scales, after 
balancing uneasily for three-quarters of a century, had 
come down on the side of the nation as a single entity. 
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The Union was a drag-net, and once a state was in it 
there was now, it was finally demonstrated, to be no 
escape. The holes to which Calhoun had pointed now 
no longer existed, even in theory. The mesh was made 
far closer after the recapture of the eleven states of 
the Confederacy. ‘‘One good thing — among other 
inestimable blessings — which the suppression of the 
rebellion secured for us ”, wrote J. L. Motley in 1866, 
“ is that the words confederacy and confederate have 
become odious in the American lexicon, as they ought 
always to have been.” The word federation did not 
become odious too, but it did acquire with this new 
synthesis, a new meaning alien to the pages of the Federalist 
and Tocqueville, alien to the ideas of Jefferson and Jack- 
son, if not of Alexander Hamilton, and it was in this 
new meaning that it re-acquired popularity among the 
states of the world. 

If the period of the war itself may be regarded as the 
innings of the President, the reconstruction period was 
that of Congress. For the first time, a second section 
was added to a constitutional amendment when the 
thirteenth amendment was drafted and adopted in 1865, 
and this new section read “ Congress shall have power to 
enforce this article by appropriate legislation ”. Such a 
section in virtually identical wording was 
ooNOEBNiNQ ^Iso appended to the fourteenth and fifteenth 
amendments. Congress had wide ideas con- 
cerning what was appropriate, and if the 
President or the courts had different ideas, who was to 
judge between the three authorities ? Not for twenty 
years, during which Congress had attempted to impeach 
a President and to muzzle the Supreme Court as “an 
institution which defies the people’s will ” did these 
efforts to establish a sort of legislative sovereignty cease. 
Through the Reconstruction acts, the Enforcement acts, 
the Klu Klux Klan act, the Tenure of Office act and 
other measures, Congress wielded for a time enormous 



CH. xvn Crisis of Federalism in the United States 227 

and virtually unbridled power. The President might 
veto legislation, but if it were then passed over his veto 
he was required to enforce it, and it could come under 
the review of the Supreme Court only in the piecemeal 
way of appeals in specific cases. Congress, in the name 
of the majority of the people of the United States of 
which it could claim its decisions to be the instruments, 
was able to attack the Rule of Law which the constitution 
of 1787 had sought to establish and safeguard. 

Only with difficulty, and only after the end of the two 
terms of office of President Grant (whose views on recon- 
struction and on the enforcement of the new amendments 
in the South made him more complacent about the policy 
of Congress than Johnson had found it 

^ ^ CONGEES - 

possible to be) was Congress forced to signal be-. 
recede somewhat from its aggressive attitude ^^^^steuction 
toward the balance of the constitution. After the elections 
of 1876 Congress began to acquiesce somewhat in the un- 
doing of the more extreme measures of the reconstruction 
era, and in a watering down of the effect of the three new 
amendments. But the instrument of the reaction was 
not the President ; it was the courts. Decisions of the 
Supreme Court (whose sting Congress had not been able 
to draw) began to whittle down the effect of Congressional 
Reconstruction just as, earlier (as in ex parte Milligan in 
1865) they had succeeded in denying the validity of 
some of the President’s more arbitrary wartime powers. 
The cases of The United States v. Reese and The United 
States V. Cruikshank, both decided in 1876, were followed 
by no new enforcement or civil rights acts, and the 
thirteenth, fourteenth and fifteenth amendments re- 
mained shrunken to an extent that permitted continued 
discrimination against, and disfranchisement of the 
coloured population to be practised, as the '' Carpet 
Bag ” era came to an end in the South. The negro 
slaves had been freed and their theoretical right to vote 
was established, but any form of discrimination other 
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than “ on account of race, color or previous condition 
of servitude ” was now permissible, and many were the 
ingenious forms elaborated. 

Yet this reconstruction era, like the war, left its 
indelible mark on the constitution, and in many other 
coNSTiTu pl^^ces than in the three amendments. The 
TioNAL CON- tendency toward undivided and more pur- 
THu^RioooN^ poseful national sovereignty, wielded by 
sTEiTOTioN the people’s chosen representatives, acquired 
great momentum, and despite the many 
high-handed and low-principled actions of the recon- 
struction governments, despite the denial of elementary 
democratic rights in the heat of reconstruction, the 
federal idea survived all these vicissitudes to acquire 
new prestige with the enfranchisement of the coloured 
population and the growing influence in national affairs 
of the radical communities of the new West. The 
sectional struggle of North and South had ceased to be 
a central issue in American affairs almost before the 
conclusion of the war. Already the original thirteen 
states were in a very definite minority, and the formative 
developments of the nation were taking place more and 
more, not only beyond the Appalachians, but beyond the 
Mississippi and even beyond the Rockies. The recon- 
struction of the South mattered a great deal both above 
and below the Mason and Dixon line, but in the mining 
camps and the wheatfields and on the ranges, in Colorado 
and California, in Montana and the Dakotas, there were 
other things to think about. Dor the nation as a whole 
it was the by-products of the reconstruction era that 
mattered more than all the things that Congress had 
directly tried to do, the President to check or the courts 
to neutralize. The wide interpretation of the equal 
protection of the laws of amendment 14 came quite to 
obscure its original intention of protecting , the negroes 
of the South, and the deprivation of rights clause came 
to be invoked in every kind and sort of circumstance in 
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every part of the Union. The incursion of the federal 
government into the business of protecting the con- 
stitutional rights of the citizen has perhaps proved to 
be the major permanent constitutional effect of the 
whole Civil War and Reconstruction era. The whole 
attitude toward personal rights has been altered in the 
United States since Lincoln’s Emancipation Proclama- 
tion of January 1, 1863. Before that time the question 
of civil rights had been in the hands of the states ; since 
then the federal authority has tended to settle the matter 
whenever difficulties have arisen. '' That government of 
the people, for. the people, by the people shall not perish 
from this earth ” was to become a national concern, and 
its watchdog the federal government. Federahsm and 
democracy had reached a new apotheosis. 
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CHAPTER XVIII 


PRUSSIA AS THE NUCLEUS OF A FEDERATED 
GERMAN EMPIRE 

Jena and Auerstadt had discredited the state of Frederick 
the Great, and the reforms of the liberation period had 
resulted in a bureaucratic absolutism replacing pure 
monarchical absolutism. This “ golden age of efficient 
bureaucratic rule ” in Prussia between 1815 and 1847 
gave a government that was efficient without being 
either free or representative, and the agitation for a 
written constitution and some form of national repre- 
sentation was persistent. The behest of article thirteen 
of the Bundesakte went unheeded in Prussia, and though 
in 1823 provincial assemblies of estates were set up, 
there was still no national assembly or even any provision 
for these to consult together until 1847, when 

THE UNITIilD ® . 

PRUSSIAN the economic need for a national loan to aid 
DUCT, 1847 building of the Prussian Eastern Railway 

persuaded the government to summon a United Provincial 
Diet. But the Diet demanded a written constitution and 
refused the Ostbahn loan until its demand was met, with 
the result that Frederick William IV dissolved it rather 
than see a “ blotted parchment ” come between him and 
the people he believed himself divinely appointed to rule. 
Prussia’s first United Diet was nevertheless a landmark 
in her constitutional development, and provided a pre- 
cedent for the second Diet which met in April 1848 in 
the shadow of the “March Days”. This, in its turn, 
gave way to the popularly elected Prussian national 
assembly which, paralleling the Frankfuj-t Assembly, 
met in Berlin in May 1848. 

Frederick William, who, whatever his mental reserva- 
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tions, had sought to identify himself in the eyes of his 
people with the constitutional reform movement in 
Germany by his famous proclamation and by the appoint- 
ment of the Camphausen-Hansemann liberal ministry in 
March, had now to agree to accept a constitutional regime 
in his own Prussia, but he was not so powerless that he 
was forced to accept any constitution presented to him 
by the national assembly, and in attempt- 

it, PBUSSIAN 

mg to devise a form of government to which national 
he would agree, the assembly ahenated its 
more radical element and drove the king 
(not unwillingly) into the arms of the Conservative 
'' Camarilla of the Gerlach brothers. While Frederick 
William had been inclined to accept Camphausen’s com- 
promise constitution, he could not stomach the more 
radical Waldeck draft (which omitted '' von Gottes 
Gnaden from the royal title) of October 1848, and in 
November (imitating the removal of the Austrian assembly 
from Vienna to Kremsier in Moravia) the new reactionary 
government directed the Prussian assembly to meet, after 
an enforced adjournment, at Brandenburg on the Havel, 
and when it did not do so, dissolved it on December 5, 
issuing on the same day a constitution of its own. 

This legitimist constitution, which Frederick William 
considered it good tactics to grant as a counterblast to 
the activities of the Frankfurt Parliament, ^ 
did not differ greatly from the draft pre- constitution 
pared by the Prussian national assembly, 
and closely followed the Belgian constitution of 1831 in 
many respects, but it was declared subject to revision 
directly a legislature had been elected according to its 
provisions (which included a popularly elected lower 
house), and following the attempt of the new legislature 
to recognize the validity of the Frankfurt constitution, 
it in its turn was dissolved on April 27, 1849, and the 
opportunity provided by the growing success of the 
reaction in Prussia and Germany was seized upon to 
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abolish the short-lived universal manhood suffrage and 
to set up a system of indirect election, one of the details 
of which was the notorious three-class franchise that was 
to persist in Prussia for seventy years. Qualification was 
on the basis of property ownership, tax payment and 
official or professional position, and in each electoral area 
three groups representing equal amounts of aggregate tax 

THE mussiAN selected an equal number of 

THiiEK-oLAss elcctoi's, wlio, iu their turn, sitting as one 
PHANCHisE body, elected representatives to the lower 
house of the national legislature. By this arrangement 
one of the three classes was practically confined to a few 
rich voters in each area, who thus had as much weight in 
electing national representatives as did the larger number 
of voters in the second class or the still larger number 
(usually a majority of all voters in the area) in the third 
class. This ingenious dilution of the representative 
principle was to be the Prussian monarchy’s chief con- 
tribution to the science and practice of constitutional 
government. Por the rest, the Prussian constitution 
hammered out between 1848 and 1850 was a conjugation 
of the constitutional ideas already given expression in 
Europe by the generations of 1815 and 1830, Not in- 
appropriately did a pamphlet published in Prussia in 
1848 bear the title : ‘'The constitutions of the United 
States of North America, the State of New York, the 
Kingdom of Norway and the Kingdom of Belgium, 
with the draft of the new Prussian constitution as 


Appendix 

The first legislature elected under the restricted 
franchise (in August 1849) again revised the constitution 
in a reactionary direction, dropping among other things 
the Belgian guarantees for the freedom of the press, and 
before he could be persuaded to take the 

Jcv JEm 1" I luj U 

CONSTITUTION outh to thc coustitutiou , in 1850, Frederick 
or 1850 William insisted on further revision, in- 
creasing the number of royal nominees in the upper 



CH. xvm A Federated German Empire 233 

house and restricting the budget rights of the lower. 
Only then did he give his ofi&cial adhesion, on February 4, 
1850, to the constitution that had been published on 
January 31. It fell far short of the ideals of 1848. The 
three-class indirect electoral law had replaced direct 
election and the universal franchise ; the upper house 
retained few representative features, and in 1854 all 
remaining elective elements in it were eliminated ; the 
budget law was left vague in article 99, and the army 
was not placed, as in Belgium, under the control of the 
legislature, two features that were to constitute elements 
of the constitutional crisis of the sixties in Prussia ; but 
the adhesion, on the other hand, to the Belgian model in 
rehgious matters, although the religious situation was by 
no means analogous (especially in view of the recent 
Cologne church crisis), left the way open for future diffi- 
culties in that sphere, and contributed not a little to the 
Kulturkampf of the seventies. 

The Prussian constitution of 1850 was, indeed, a half- 
hearted document, and it was interpreted in the most 
illiberal way possible during the remainder ^ 
of the personal rule of Frederick William IV heabted 
(until his incapacity caused the setting up 
of a regency in 1858), but nevertheless it has great 
significance, not only because under it Prussia for the 
first time became a Verfassungsstaat, but because it lasted 
until 1918, and thus remained her form of government 
through the period during which Prussia was the leading 
and dominating state in a unified German Empire. With 
all its limitations it meant that parliamentary govern- 
ment of a sort was set up, with ministers possessing some 
degree of responsibility and a king who had sworn to 
observe and maintain a written fundamental law. Had 
the unlimited absolutism of the eighteenth century or 
the unfettered bureaucratic regime of the first half of the 
nineteenth century remained in existence in 1871, it would 
have been much harder for Prussia to assume the leader- 
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ship of the new German Empire, or indeed for that Empire to 
have been created at all. The constitutional state of 1850, 
with all its shortcomings, was a direct consequence of the 
strength of the movement of 1848, and was a forerunner 
of the movement of 1867 to 1871. By contrast, Austria 
still remained forty years behind Prussia in governmental 
organization after 1850. The 1848 movements gave to 
her the permanent abolition of serfdom and feudal 
piivilcge (which Prussia had eliminated in the period of 
the Stein-Hardenberg reforms), but they 
did not produce a permanent constitutional 
r4(jime, for the constitution granted by 
Francis Joseph in 1849 was abolished in 
1851. As a Verjassungsstaat, in accordance with the 
prevailing ideology of the middle nineteenth century world 
and of mid-nineteenth centxiry Germany, Prussia had a 
very considerable advantage over her rival, where ab- 
sohxtism still reigned, in the final stages of the dualistic 
strxxggle. A state that could not set her own house in 
order was hardly as ripe for the leadership of a united 
Germany as one whose house erred only in the direction 
of being rather too orderly. 

Prussia’s advantage was, nevertheless, by no means 
immediately apparent, and the attitude of her king forced 
her to continue to play second fiddle in Germany for 
a while. Her attempts in 1849 and 1850 to sponsor a 
German constitutional scheme more effective than that of 
the old Bund but less radical than that of the Frankfurt 
Parliament, were received coldly by the lesser states and 
with open hostility by Austria, who had as little desire 
to see the king of Prussia as Padowitz’ president of a col- 
lege of German princes as she had to see him Gagern’s 
“ Emperor of the Germans A minority of one in 
Germany and badly outmanoeuvred in the 
Hessen-Kassel crisis, Prussia found herself 
consenting at Olmxitz in 1850 to the revival 
of the old German Bund, and was unable at the Dresden 


BEVTVAL or 
OLD “ BUND 

1850 
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conference of the following winter to secure its reform 
in any effective way. The restored Bundestag com- 
placently allowed the infant German navy, the freedom 
of the press and The P'undamental Rights of the German 
People ”, all achievements of the 1848 movement, to go 
on tothescrap-heap,but though an era of reaction followed 
in nearly all the states of the Bund, it was not quite the 
age of Prince Metternich all over again. Austria was 
never able to press home her advantageous position at 
Olmiitz, and from 1851 (when her own short-lived con- 
stitution was abolished) onward she was 
to encounter the persistent and successful german 
opposition of Prussia (now represented by 
the young Count Bismarck) to all her schemes for domin- 
ating the Bund. For fifteen years Austria and Prussia 
sat glaring at each other across the table of the Bundes- 
palast, the chequer-board of a chronically disunited 
Germany between them registering an unbroken stale- 
mate. The Nationalverein of 1859 failed to put through 
its scheme for an effective central government for Grer- 
many, then Prussia’s attempt at the creation of a true 
federation was blocked by Austria in 1861, and Austria’s 
reform policy at the Frankfurt Furstentag of 1863 
was foiled by Prussia. The vicious circle was only 
finally broken by the Austro-Prussian war of 1866, 
after having been bent to breaking-point in the Danish 
war of 1864, 

This final crisis of German duahsm followed a pattern 
oddly inverted in form as contrasted with the contem- 
porary crisis of dualism in the United States of America. 
The parallelism between the problem of North and South 
in the United States of America and of Prussia and 
Austria in Germany was by no means a comparison 
complete one : nevertheless, there were 

^ ’ AMERICAN 

some similarities, and the two problems sectional- 

were solved in successive years — 1865 and 

1866 — with in each case the drift of a decade toward 
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the apparently inevitable crisis. The Austrian triumph 
at Olmiitz in 1850 ushered in the last phase, just as did 
the '' compromise ” of the same year in America, and 
after tlie problem had been solved by resort to force, 
there succeeded in each case a period of “ reconstruc- 
tion ”, leading in Germany through the North German 
Confederation to the Bismarckian Empire, and in America 
to the restoration of the Union, with the institution of 
slavery eradicated and the principles of secession and 
nullification excluded from a more closely consolidated 
federal state than had previously existed. The differences 
between these two dualisms were as striking as their 
similarities. Austria is more to be compared with the 
South ; each had her '' peculiar institution ”, in one case 
slavery, in the other the non-German lands ; each had 
a long - established pre-eminence, challenged by the 
development of a more northerly and hardier rival. But 
while Austria, at the crisis, had to be forced against her 
will out of the old union, the South had to be forced to 
stay in, and it was Prussia who, in 1866, resorted to 
secession to bring matters to a head. 

The conflict between the rival Greater German and 
Lesser German schools of thought had, of course, no close 
parallel (except during the actual existence of the Con- 
federacy) in America. Both schools (as opposed to the 
small group that continued, usually in exile, to favour a 
great unitary German republic) were federalists. The 
Kleindeutsche favoured a monarchical Bundesstaat possess- 
BivAL ^ strong central authority, with Prussia 

GEBMAN at its head and Austria excluded, while the 

SOLUTIONS Grossdeutsche desired a monarchical Bundes- 
staat of a looser nature, with a much weaker central 
authority, so that both Austria and Prussia could be 
members, yet neither predominate. The former favoured 
a rather more consolidated federation than existed in the 
United States before 1865, and the latter desired little 
more than a Staatenbund slightly more effective than that 
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of 1815 or of the Articles of Confederation. Consequently 
the constitution of the United States of America began 
to present itself as a middle way for Germany — until 
America’s own dualism split the Union for a time into 
two warring factions. The secession of the South and the 
American Civil War undoubtedly caused a great set-back 
to the prestige that the federal system of the United 
States had enjoyed in Germany, and it remained in the 
shadow for the course of the conflict. Germans were 
perplexed. Even Bismarck wrote in a letter to Motley 
in 1863, '' What are you fighting about ? Do you 
know ? ” 

But if Bismarck really did not know what the 
Americans were fighting about, he certainly had a clear 
perception of the constitutional battles on two fronts — 
the Prussian and the German — that he was himself 
waging, and that he brought to a simultaneous and 
successful close in 1866-67. In Prussia the reaction 
between 1850 and 1858 had done its best to drain the 
spirit of 1848 out of the body politic, but the hberal 
movement was still active enough and the middle classes 
newly admitted to a share in political power were already 
strong enough to desire it in reality as well as in appear- 
ance. In consequence the weight of numbers began to 
teU against the small but vigorous reactionary party, and 
in 1858 began what was called '' the New 
Era” in Prussia with the dismissal of “the new 
Manteuffel and the calling in of Auerswald 
as Minister-President. The Regency was a period of 
good feeling and hope of reform, but by 1860 the Prince 
Regent had been convinced by his war minister, Roon, 
of the urgent need for the reorganization and increase of 
the army (still governed by a law passed in 1814), and 
liberal opposition to such changes merely convinced him 
that he must not let the defence of the state depend upon 
the will of an elected body. The new Progressive party 
of left wing liberals openly demanded, at the outset of 
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the new reign (Frederick William IV died in 1861 ), both 
parliamentary control over the army and constitutional 
reform in the direction of a more popular form of govern- 
ment, and in March 1862 the intractable lower house was 
dissolved and the New Era ministry dismissed. Elections 
only produced a further swing to the left in the member- 
ship of the lower house, and all bills involving army 
reoi'ganization were rejected. It was at this juncture 
that Roon judged the pear to be ripe and Bismarck was 
called in by the distracted king. Bismarck’s steam- 
roller tactics with the legislature and his elaboration of 
the theory that any gap or vagueness in the constitution 
could be filled in by the government acting 
on its own, made it possible to reorganize 


BISMAKCIC 
AND THE 
PRUSSIAN CON- 
STITUTIONAL the army and to continue to raise taxes in 

STRUGGLE tecth of a continued policy of legislative 

non-cooperation. The Fortschrittspartei began to lose 
ground, and finally the Austro-Prussian war, in which 
the reorganized army was called into action, provided 
the opportunity for an outburst of patriotic fervour which 
finally disrupted it. A complacent country was now 
willing to let a bill of indemnity legalize Bismarck’s 
defiance of the niceties of the constitution, and the 
legislature sank back into the subordinate position that 
the triumphant monarchy, bureaucracy and army con- 
sidered to be its proper place in the Prussian state. The 
spearhead of German unification was not to be blunted 
by speechifying and majorities. 

Though “ from the standpoint of constitutional history 
the story of German unification cannot be told ”, it was 
necessary for the fact of unification to be recognized in 
constitutional form, because the process was 
TioN AND not to be complete consolidation into a 
FEDERATION unitary state (to which the Prussian consti- 
tution could have been extended as was the 
Piedmontese to all Italy), but in part consolidation (the 
annexation by Prussia of Hanover and certain other 
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north German opponents in 1866) and in part federation. 
Prussia’s German allies in 1866 could not be annexed, 
and the neutral southern states could not even be incor- 
porated in the federation dominated by her until 1871, 
when they drove as hard a bargain with Bismarck as 
they dared. It was essential that the terms on which 
first the north German and then the south German states 
would unite with Prussia in a German federal state which 
excluded Austria, should be carefuUy drawn up, for, as 
always, they did not (and Bismarck knew that they did 
not) trust either her or him. 

The constitution of the North German Confederation 
of 1867 has been called '' an attempt to weld together the 
Bundesahte and the Frankfurt constitu- 

NOBTH 

tion ”, but it is also characterized by the gebmak con- 
determination to have nothing to do with 
certain leading features of either. Quite 
apart from the much more modest territorial extent of 
the North German Confederation (it included only the 
states north of the river Main, and made no hopeful yet 
despairing gesture toward Austria) it achieved a dis- 
tinctly lesser degree of consohdation than would have 
the Frankfurt constitution of 1849. It differed also in 
the nature of its origin from the earher constitution, for 
the 1849 document had been the work of popularly 
elected representatives of the people and was only sub- 
mitted to the separate states of Germany after being 
proclaimed, whereas that of 1867 was the work of Bis- 
marck himself, aided to an indeterminate extent by a 
small number of informal advisers such as Delbriick, 
Savigny, Duncker and Bucher, but modified on certain 
points before promulgation at the request of the separate 
states. 

A lesser degree of unification was achieved than the 
Frankfurt constitution of 1849 (or Bismarck’s own 
cynical unity programme of 1866 ”) would have secured, 
but the North German Confederation, despite its territorial 
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limitations, marked a distinct step forward from the Bund 
of 1815 in the direction of a German national and federal 
state. National legislation was made superior to state 
laws within the sphere of the federal authority, and equal 
and uniform civil rights were given to all North Germans 
living within the boundaries of the Confederation. Argu- 
ment immediately arose, and continued throughout the 
life of the North German Confederation and of the Em- 
pire which succeeded it, concerning whether it really set 
up a true federal state. The constitution was itself not 
explicit, but the circumstances of its founding and the 
sum of its provisions make it clear that it was intended 
by Bismarcic to go beyond the Articles of Confederation 
or the Swiss pact of 1815, and to resemble 
FjQDERAL tlio Amorican' coustitution of 1787 and the 
OBFATED Swiss constitution of 1848 in drawing the 
line between federal and state authority. 
Directly after the list of member-states (article 1) the 
federal law is declared superior to state laws (article 2), 
an echo of the American '' supreme law of the land 
and common citizenship and civil rights are provided 
for (article 3). The legal competence of the federal 
government is then defined, and while it is not so extensive 
as under the Frankfurt constitution of 1849, it does 
include the railway and the postal systems of the whole 
country, which Frankfurt did not. In the Bundesrat (the 
upper house, representing the states individually) separate 
standing committees were to be set up to deal with the 
various fields of federal authority (article 8), including 
the army, the navy, customs, commerce, railways and 
posts and judicial affairs. The practice which had grown 
up in the American Senate without any prompting from 
the constitution, is here seen crystallized in actual con- 
stitutional form, a tendency which has also been discerned 
in the new Swiss federal state. 

The presidency of the confederation was vested in the 
crown of Prussia (article 11) and a federal chancellor 
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{Bundeskanzler) was to be president of the Bundesrat and 
actual head of the government (article 15). He was to 
be appointed by the emperor, but nothing was said 
concerning his responsibility to the Reichstag (a lower 
house representing the people of the Confederation, 
voting on a basis of manhood suffrage by ^ 
secret ballot in electoral districts, as pro- sponsible 
vided by separate electoral laws). The 
safeguards against the ‘‘great beast’’, de- universal 
spite the universal manhood suffrage for 
the Reichstag (article 20), were indeed many. Not only 
was the ministry responsible only to the president of the 
confederation, but there was an unlimited veto vested 
in the president, who had to accept all bills before they 
could become law, and in the chancellor, who had to 
countersign and accept responsibility for them (articles 
16 and 17). The intermittent debt to the 
Frankfurt constitution of 1849 is seen very franepurt 
strikingly in article 33, which in very 
similar words to article 33 of the Frankfurt constitution 


provides that the Confederation shall form a single 
customs and commercial unit. The inspiration of both 
had, of course, been the customs unions of the twenties 
and thirties, culminating in the Prussian Zollvereird^ 
triumph over its rivals which had foreshadowed a political 
union dominated by Prussia. Federal indirect taxation 
upon articles produced within the territory of the Con- 
federation was also allowed, but it was denied to the 
state governments (article 35). A cautionary lesson was 
learned from 1849 when the navy, which had then been 
everybody’s and consequently nobody’s business, was 
placed, in effect, under the control of Prussia (article 53). 
There was also to be a united federal army under Prussian 
supervision, not as an unimportant appendix to the 
separate state armies, but to take their place (article 62). 
Another fundamental departure from the principles of 
the Bundesakte came wdth the restriction of diplomatic 
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representation abroad to the Confederation alone (article 
56). Not even Prussia was to have separate ambassadors, 
and again an experiment of 1849 (when Prussia merged 
her representation in certain foreign countries, such as 
the United States of America, with that of the provisional 
central government at Frankfurt, by appointing the same 
individuals when these happened to be Prussians) was 
developed into a definite system. The constitution could 
only be amended with the consent of any states individu- 
ally affected, and only fourteen votes in the Bundesrat 
(Prussia alone had seventeen) were needed against any 
proposed amendment to secure its rejection (article 78). 
As amendment was by the ordinary legislative process, a 
power of veto was here actually given to the president, 
to the chancellor and to Prussia (as represented in the 
Bundesrat), 

The completion of German unification, with Austria 
and the Hapsburg lands permanently excluded, came with 
OFEMAN proclamation of the German Empire of 

isMPmE 1871. The Confederation of 1867 was en- 

or 1871 larged to include Hessen, Bavaria, Baden 

and Wurttemberg, its president, William I of Prussia, 
became German emperor, and its federal chancellor, Bis- 
marck, became imperial chancellor. The constitution 
of 1867 was retained, and for the states of north 
Germany was not changed in any significant way, apart 
from the change of title. For them it was as the Consulate 
becoming the Empire, or as the admission of Maine and 
Vermont, Kentucky and Tennessee to the American union 
a few years after 1787. The south German states, on 
the other hand, had not been defeated or overawed in 
a war. They were, indeed, the valued allies 


CONCESSIONS x tti J 

TO SOUTH of Prussia in the war against France, and 
oiiiuMAN PAR- they were the homes of strong particularist 
traditions. By the November treaties of 1870, 
they were consequently able to secure concessions which, 
if not very important, were at least a sop to their particu- 
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larism, as the price of their participation in the new Ger- 
many, and these concessions, written into the constitution, 
are really the only significant differences between the text 
of 1871 and that of 1867. The reserved rights {Reservat- 
rechte) allowed Bavaria, Baden and Wiirttemherg to levy- 
taxes on beer and brandy produced within their own terri- 
tories and disbarred the federal authority from so doing 
(article 35) ; Bavaria and Wiirttemberg were allowed to 
retain their separate postal systems (articles 10 and 52) 
and their independent armies (articles 68 and 73), with 
provision for federal supervision to secure uniformity ; 
Bavaria alone was permitted to retain her separate 
railway system (article 46). Certain concessions insisted 
upon by the three states affected them specially, but not 
so exclusively as the Reservatrechte. These were the pro- 
vision that the Bundesrat should ratify any declaration 
of war (article 11) and sanction in advance federal action 
against any separate state or group of states (article 19) ; 
the setting up of a special foreign affairs committee of 
the Bundesrat under a Bavarian chairman, with permanent 
Saxon and Wiirttemberger representation (article 8) ; and 
the declaration that only representatives of those states 
directly affected should vote in either house of the federal 
legislature on matters not concerning all the states 
(articles 7 and 28). Only to the extent of letting it make 
laws regarding the press and the right of association was 
the competence of the federal authority under article 4 
of the constitution (section 16) extended. All the other 
changes were in the direction of either limiting or more 
closely defining its existing powers, though nothing really 
vital was taken away from it. The inclusion of the three 
southern states and Hessen also meant that the Bundesrat 
was increased from 43 to 58 members, and the Reichstag 
from 297 to 382, but the fourteen-vote veto in the Bundes- 
rat on constitutional changes was not altered, and this 
gave Bavaria, Baden, Wiirttemberg and Hessen, acting 
together, a negative similar to that previously enjoyed 
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by Prussia alone or by a combination (very difficult to 
achieve) of a multitude of the petty one- or two-vote 
states. (In the North German Confederation only Saxony, 
with four votes, stood outside this class. In 1870 Bavaria 
received six votes in the Bundesrat, Wiirttemberg four, 
and Baden and Hessen three each.) 

This none too delicate balance of forces between 
emperor (representing the old authoritarian tradition), 
Bundesrat (representing the particularist 
tradition of the separate states) and Reichs- 
tag (representing the new popular aspira- 
tions), with the imperial chancellor riding the fulcrum 
as best he could, lasted without major structural change 
until nearly the end of the Hohenzollern empire. Article 
19, with its provision for sanctions against separate states, 
was never used in this way. Actual amendments were 
few and unimportant. The period of the Reichstag was 
altered from three to five years in 1888 and the Reichsland 
of Elsass-Lothringen was given representation in the 
Bundesrat in 1911. Far more important were develop- 
ments resulting from interpretation of the constitution 
and from the procedure of successive governments under 
it, though these did not find their way into its text. 
These developments may be summed up as a progressive 
decline in the significance of the Bundesrat (which might 
have become the pivot of the constitution if things 
had run in the other direction) and the complementary 
uNiTABv tendency in the direction of a more unitary 
TENDENCIES, form of statc- Organization for the whole 
1871-1918 empire. The emperor and chancellor were 
able to dominate the Bundesrat, particularly through their 
direct control over the large block of Prussian votes, and 
the Reichstag, with its democratic election at least every 
five years, the publicity of its open debates and its party 
strife, easily managed to outshine in the public eye a 
Bundesrat deliberating secretly and consisting in the main 
of unknown figures, despite the constitutional power of 
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the Bundesrat to demand the dissolution of the Reichstag 
and of its members to be heard in it. The foreign affairs 
committee of the Bundesrat (such a feature of the com- 
promise of 1871) remained inactive, and in foreign policy 
first the chancellor and then, after Bismarck’s removal, 
the emperor himself gave the keynote to foreign policy. 
The Yellow Peril, the Place in the Sun, the Future on the 
Water and other resounding landmarks in the relations 
of the German Empire with the world, were all conceived 
without assistance from the foreign affairs committee of 
the Reichsrat, and, indeed, without its knowledge. Colonial 
policy too, when that became important, was not an affair 
of the Bundesrat, and in the government of the new 
colonies the legislature did not participate. The Reichs- 
land, consisting of the provinces of Alsace and Lorraine, 
ceded by France in 1871, came directly under the federal 
executive, and did not achieve representation in the 
Bundesrat until 1911. Unitary tendencies were many. 
Commercial and criminal law were made uniform through- 
out the Reich, as was later the civil law ; a national 
supreme court was set up at Leipzig in accordance with 
the promise of article 75 of the constitution; the courts 
were made uniform, as was also legal procedure through- 
out the Reich. The economic unity of the country was 
completed by the entry of Bremen and Hamburg (specially 
excepted in 1867 and 1871) mto the general customs and 
tariff system of the country in 1888, and superimposed 
on all this came the advanced social legislation of the 
Reich in the later Bismarckian period and the develop- 
ment of the Reich war and naval departments, the postal 
system, the department of justice and the colonial 
office, as the German Empire gradually expanded into a 
larger and larger place in the sun. 

The new empire inherited Prussia’s difficulty in 
reconciling parliamentary control over the army with 
methods of organization and reorganization desired by 
the war ministry and the higher command, but a com- 

R 
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promise was reached in 1874 which provided for army 
appropriations to cover seven years at a time, and though 
coNSTiTu- army increases could only be secured, even 
ooMmoMisE Septennat working, in 1887 and 

OF THK again in 1893, by the Reichstag first being 

SEPTENNAT dissolvcd and replaced by one more amen- 
able, a major constitutional crisis, such as that of 
the sixties in Prussia, was avoided, though it was a 
period of ever-increasing military and naval expendi- 
ture. An important fresh source of national revenue 
was secured when a federal income-tax law was passed 
in 1913. 


But the Empire remained anti-democratic in outlook 
right up to 1918, when a last minute bid for popular 
support in a moment of national distress 
PBOMisE OF forced the government to offer reforms that 


A LIBEEAL 
EMPIBE 


the liberals and radicals had long demanded 
without effect. In Prussia the abolition of 


the three-class franchise was promised, but in the Empire, 
where universal suffrage had existed from the beginning 
without being accompanied by responsible parliamentary 
government, the withdrawal of article 9 of the constitu- 
tion of 1871 (which prevented members of the legislature 
from being ministers) was demanded. The emperor 
declared on September 30, I desire that the German 
people collaborate more effectively than heretofore in 
the determination of the fate of the Fatherland and 
the new chancellor, Prince Max of Baden, said on October 
5, ‘'When peace comes, a government cannot again be 
formed which does not find support in the Reichstag 
and does not draw its leaders therefrom On October 


18 the constitution was amended by repealing section 2 
of article 21 (which had required ministers to give up 
membership of the Reichstag upon appointment) by 
adding to article 15 (to make chancellor and ministers 
responsible to the legislature) and altering article 11 (to 
place war declarations, treaties and military and naval 
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appointments under legislative supervision). But such 
concessions came too late, and on November 9 the dynasty 
fell. Germany was not to see the phenomenon of a 
democratic empire, but was to suffer another “ year of 
revolutions ”. 



CHAPTER XIX 


HAPSBURG SYNTHESIS— PROCESSES OF SOLUTION 
AND DISSOLUTION 


The persistence of the system of Metternich in the 
territories of the Emperor of Austria made any con- 
stitutional approach to the problem of governing this 
THE SYSTEM heterogenoous state, in a way that would 

oT MBTTEB- give lastiug satisfaction to all of its many 

peoples, impossible before 1848. Metternich 
himself, unlike his nominal master Francis I (who opposed 
railway development because he thought it would bring 
revolution into the country) was not impervious to the 
need for improvement in the empire, but he set his face 
against this taking the shape of political reform. He was, 
in a way, enmeshed in his own web. Having accepted 
the dynastic premises of the Hapsburgs regarding their 
dominions, he was forced to use the Hapsburgs’ own 
peculiar logic in dealing with every problem, and the 
structure of the monarchy remained so static over a whole 
half century that all institutions tended to be bureau- 
cratized to death and the empire became, as Redlich has 
pointed out, congenitally impervious to new thought and 
new ideas. 

The Hapsburg empire survived into the era of the 
nation-state as a state comprising many nationalities, 
LACK OP lacking the cohesive force that would 

COHESIVE bring these together as the Swiss cantons, 

POItOiH) IIT THIS ^ ^ 

HAPSBTOo the United States of America, the Italian 

BMPiBB states and the other German states were 

eventually given unification. The Hapsburg dynasty, 
which by ability, astuteness and good fortune, had 
amassed this vast and heterogeneous dominion by the 

248 
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end of the seventeenth century, found itself deserted by 
all three of these qualities when it had to turn to the 
much more difficult task of synthesizing its territories 
and giving their peoples some common purpose. The 
great Turkish fifteenth and sixteenth century invasion 
of central Europe may have postponed the possibility of 
synthesis for two hundred years and retarded the develop- 
ment of the Hapsburg realm as a state far behind that of 
the other new monarchies, but it also provided the Haps- 
burgs with a mission to free Europe jfrom the Turks and 
with a frontier region (as the Ottoman power receded in 
the seventeenth and eighteenth centuries) where ancient 
racial antagonisms and feudal anachronisms could be 
liquidated. But this opportunity was lost, for the peoples 
who were freed from the yoke or the fear of the Turks 
found that they had only exchanged oppressors. The 
ancient hberties of the Czechs, the Magyars and other 
peoples were trampled upon ; the pretence of protecting 
the common man against the feudal nobility was given up ; 
the dynasty which might have made itself national came 
to be regarded as alien almost everywhere that it ruled. 

Geographical and historical advantages of very great 
promise were thrown away. When uncomfortable out- 
lying possessions such as Switzerland, the 
southern Rhineland, the southern Nether- 
lands and north Italy had been gradually histobical 
shorn off, when the dead weight of the Holy 
Roman Empire had been removed in 1806 and the fatal 
fascination of domination in Germany had been excluded 
in 1866 , the lands of the Danube basin remaining under 
Hapsburg rule possessed geographical and economic, if 
not ethnographical, compactness that would seem to 
justify as strongly as ever before the continuation of the 
effort to perpetuate in this area a cohesive political 
system. But the Hapsburgs had long since been out- 
grown by the task that this would have meant. Even 
the war against the Turks was regarded by them in its 
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later stages rather as a private campaign than as a 
national or European crusade. The Hapsburg empire, 
it has been said, was regarded as a private enterprise of 
the imperial family. Consequently, to the 
oBTOsisNEss very end, the emperor would speak of '' My 
house ’’ or '' My army ’’ in a manner that 
was already out of date in the Prussia of Frederick the 
Great. Any Hapsburg monarch might have declared 
with sincerity '' I am above the state ''I hear he is 
a patriot for Austria said Francis I at the beginning of 
the nineteenth century, “ but the question is whether he 
is a patriot for me.” Even the interlude of enlightened 
absolutism under Maria Theresa and Joseph II was 
darkened by this fatal dynastic attitude of detachment 
toward the deep-seated heterogeneity of the empire, and 
disregard for the rights of its peoples to any form of self- 
determination. It was simply an interlude of unite 
and rule ” in a Hapsburg tradition of '' divide and rule 
A four hundred year efEort to keep together the varie- 
gated mosaic of their dominions (which at the break-up 
contained over fifty million inhabitants and covered over 
a quarter of a million square miles, comprised ten nations 
and over twenty distinct nationalities) ended in failure, 
and cost the Hapsburgs all their crowns, but it is an effort 
that cannot lightly be dismissed. Their experiment of 
trying to build up a kind of universal state ”, ‘‘a supra- 
national monarchy ” has been characterized as one of 
the greatest and most interesting attempts 
in world history”, and Jaszi has justified 
this view by claiming '' Had this experiment 
been successful it would have meant more from a certain 
point of view than all other efforts of state-building ever 
recorded. For, if the Hapsburgs had been able really to 
unite those ten nations through a supranational conscious- 
ness into an entirely free and spontaneous -co-operation, 
the empire of the Hapsburgs would have surpassed the 
narrow limits of the nation-state, and would have proved 
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to the world that it is possible to replace the consciousness 
of national unity by a consciousness of a state community. 
It would have proved that the same problem which 
Switzerland and Belgium have solved on a smaller scale 
among highly civilized nations under particular historical 
conditions, should not be regarded as a historical accident, 
but that the same problem is perfectly solvable even on 
a large scale and among very heterogeneous cultural and 
national standards.” 

The applicability of federalism as a possible solution 
to the Hapsburg problem is so startlingly obvious that it 
is difficult to realize that such a solution 
was ignored by the dynasty until the very solution 
last month of the existence of the empire, at 
a moment when the break-up of the empire was already 
almost complete and its saving beyond human ingenuity. 
The October decree of 1918, in which the Emperor Charles 
announced that he would rebuild the monarchy on a 
federal basis, was even more futile a gesture than the 
Emperor William’s eleventh hour promise of democratic 
government in Germany, and as useless to the djnnasty 
and the empire as the Archduke Francis Ferdinand’s 
unpublished and redundant accession manifesto ”, in 
which he had expressed his intention to respect the 
equality of all the nations of the empire and had envisaged 
the adoption for the Hapsburg empire of a constitutional 
system analogous to that of the United States of America. 
In 1914 and in 1918 such things were worthless. In 1814, 
or even in 1848, and conceivably in 1871, the adhesion of 
the dynasty to such ideas might have done much. But 
the long reign of Francis Joseph (1848-1916) saw possi- 
bilities of solution deteriorate gradually into the realities 
of dissolution. The persistent longevity of the ram- 
shackle empire could not disguise the fact that, before 
the beginning of the twentieth century, its disease was 
mortal and that aU political doctoring had failed. 

The dead weight of the Hapsburg ''absolutist mon- 
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archy without a monarch ’’ (so called after the epileptic 
Ferdinand succeeded Francis I in 1835) was momentarily 
lifted by the revolutionary outburst throughout the 
empire in 1848. The absolutism had, in the kingdom of 
Hungary, been tempered by the continued existence of 
ancient and traditional constitutional forms, and particu- 
larly by the resistance of the Hungarian diet, and in 
1823, in 1832, in 1839 and in 1843 this old feudal body 
had reflected the growth of the Magyar national revival 
this of liberal sentiments. In 1847 a newly 

HUNGARIAN summoued diet brought forward the '' Ten 

DIET AND ITS ^ ^ 

“ PENPOINTS ” Fomts of reform of the progressive parties 
(which included responsible ministers, 
popular representation, and the abolition of serfdom) 
and only escaped being dissolved, as the Prussian United 
Diet had been dissolved, through the prostration of the 
Hapsburg government in the March days of 1848. A 
responsible ministry was set up in Hungary, the ten points 
became The March Laws and the virtual independence 
of the country was secured. 

The liberal and national movement of the Magyars 
thus fused with the revolutionary wave of 1848, but in 
the dominions of the Austrian crown there had been no 
similar development and no similar survival of ancient 
representative estates. The fall of Metternich and the 
setting up of a liberal ministry in Vienna therefore found 
the Austrian peoples less prepared than the 
Magyars for the new era, and the German- 
Austrians in particular were torn between 
their interest in rebuilding the Hapsburg 
empire as a constitutional state and their desire to partici- 
pate in the creation of a federal link between the states 
of Germany. The 1848 movement was as confused in 
Austria as it was clear-cut in Hungary. In consequence 
less was achieved, but, by way of compensation, the 
reaction, when it came, was less savage and less rapid 
(though no less thorough). 


AUSTRIANS 

LESS 

PREPARED 

FOR 1848 



OH. XCX 


Hapsburg Synthesis and Dissolution 253 

The first liberal Austrian ministry, that of Pillersdorff, 
drafted a constitution which attempted in April 1848 to 
preserve the unitary and indivisible nature of the Austrian 
state, but this failure to recognize the realities of a situa- 
tion in which Hungary had demanded and proclaimed 
her autonomy and in which national risings had already 
occurred in Bohemia, Croatia, Galicia, Venetia and Lom- 
bardy, gave no satisfaction to the radical clamour, and the 
government was forced on May 9 to summon an assembly 
or Reichstag containing representatives of all the peoples 
of the Austrian crown. This assembly met 
in July at Vienna, but racial and national xn axjsthian 
aspirations were too strong to allow har- ^^ational 

. ® ASSEMBLY 

momous progress. The assembly had a 
Czech as president and a Pole as vice-president, and a 
majority of the members were Slavs, a fact most un- 
palatable to the German-Austrians who had grown used 
to domination. The breakaway of the Slav representatives, 
to reassemble separately at Prague, eased this situation, 
though it did not contribute toward facilitating the task 
of drafting a federal constitution for all Austria that the 
assembly was attempting. 

The first task had been to abolish serfdom and feudal 
dues throughout Austria. The second, to provide the 
Austrian half of the monarchy with constitutional govern- 
ment, was far more complex and by no means so easily 
understood by many of the delegates. Palacky’s plan of 
a federal state comprising as member states the various 
territories of the different racial groups in the realm, was 
considered too radical, and a compromise 
was reached by which the larger historic 
territories were preserved, but were sub- 
divided where necessary into different racial districts. 
There was to be strict national equality throughout the 
federation, and racial minorities were to be guaranteed 
protection. The provincial governors were to be respon- 
sible to representative elected bodies. This was the first 
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true attempt to solve the problem of the government of 
the Austrian heterogeneous state on the basis of national 
equality and national co-operation, and it was an attempt 
that owed nothing to the Hapsburg dynasty. Indeed, the 
dynasty tried only to hamper this work. It adjourned 
the assembly from Vienna to Kremsier in Moravia (where 
it would be bereft of the support of the revolutionary 
organizations of the capital) before it had finished draft- 
ing its constitution, and then dissolved it before the con- 
stitution could be proclaimed. 

The Kremsier draft constitution of the Austrian Reichs- 
tag of 1848 remains, nevertheless, a notable achievement. 

“ Measured both by moral and intellectual 
KBBM.SIISII standards this document is the only great 
CONSTITUTION PoKtical monument of the common will 
for the state which in imperial Austria the 
people have created through their own representatives ” 
is the judgment of Redlich, and Seton-Watson finds in 
it “ the living proof that the nations of Austria were in 
that age capable of working out their political salvation, 
and (it) will remain for all time as a charter of democratic 
government and inter-racial conciliation ”. Yet because 
it was brushed aside by the newly triumphant reaction 
when Schwarzenberg persuaded the eighteen year old 
emperor Francis Joseph to dissolve the Reichstag and to 
issue a unitary and legitimist constitution on March 4, 
1849, to take its place, it received scant attention from 
posterity. “It is a remarkable fact”, bemoans Redlich, 
writing in 1920, “ that during the entire period of seventy 
years since the constitution of Ehemsier was drawn up, 
not a single monograph study devoted to it and possessing 
scholarly value has been published.” 

Compared with the Kremsier draft, the constitution 
promulgated by the government of Francis Joseph on 
March 4, 1849, is a document which makes the merest 
gesture in the direction of a true constitutional rdgime, 
and none at all toward the solution of basic problems . The 
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Elremsier draft had set up a government whose authority 
was derived from the people, it had given 
complete religious freedom and had devised a legithust 
federated system with a central two-chamber 
legislature as well as local representative 
bodies. The rule of the majority was to have been accom- 
panied by the protection of minorities and the safe- 
guarding of the rights of the individual. Absolute 
national equality was proclaimed. The constitution 
actually given by Francis Joseph to Austria, on the 
other hand, declared that all authority derived from the 
emperor, set up an indivisible unitary state and granted 
only limited religious freedom. It was not limited to the 
lands of the Austrian crown, but extended to all the 
territories of the Hungarian crown as well, to the whole 
Hapsburg realm. Thus Austrian hopes and Hungarian 
achievements in 1848 were extinguished at one blow. 
Though there was to be an upper house representing the 
provinces of the empire, and a lower house with one 
representative for every hundred thousand of the popula- 
tion, the members of the one were to be mainly nominees 
of the crown and the members of the other were to be 
chosen by a very restricted electorate picked from classes 
most likely to support the rdgime. The whole thing was 
a travesty of a true constitutional system for the Haps- 
burg empire, and when it had served its purpose against 
the Frankfurt constitution which was about to be com- 
pleted (and which the publication of the Austrian con- 
stitution did more than anything else to strangle at birth) 
it was abandoned (on December 31, 1851) 
after having been consistently ignored when- beinstateu, 
ever it suited the purpose of the regime so to 
do, and unadorned and unabashed absolutism was re- 
instated. Thus 1848 served to make of the Hapsburg 
empire neither a federal nor even a constitutional state, 
though it did cease to be a feudal state. In the eighteen- 
fifties, with the Bund of 1815 restored and the short-lived 
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constitution abolished, something very like the stabilized 
absolutism of the era of Metternich appeared to have 
returned in Austria. But the system of the ministry of 
Bach was not quite, and could not quite be, the system 
of Metternich. The revolution in Hungary and elsewhere 
had been suppressed with savage ferocity and with the 
humiliating assistance of the Tsar of all the Russians, 
but serfdom and feudal dues had not been restored, 
certain administrative, economic and legal reforms had 
not been reversed, free trade between Hungary and the 
rest of the empire had at last been established and new 
railroads and highways were being built. Though their 
empire may have been a sport of nature, even the Haps- 
burgs could not escape evolution. 

Up to 1859 the ''System Bach” was maintained, but 
the crushing blows to the prestige of the regime adminis- 
tered by the military defeats of Magenta and Solferino, 
not only swept aside Bach himself but rendered it im- 
possible to continue a constitutional policy of undiluted 
absolutism. By the October diploma of 1860 the intense 
centralization of the period of reaction was abandoned by 
the re-establishment of Hungary’s ancient constitutional 
liberties as they had existed before 1848. But this was a 
reaction against a reaction rather than a step forward, 
and it satisfied neither the conservatives (whom it was 
intended to placate) nor the radicals (whose demands it 
ignored). A new experiment was tried in the February 
ooroBisit patent of 1861, whereby the diploma was 
DIPLOMA AND asido and the centralizing bureaucracy 
PATENT, returned to. Schmerling (who had been 

1861-62 prominently associated with the work of the 

Frankfurt parliament and provisional government up to 
the time of the recall of the Austrian representatives) 
provided a system of local representation, though it was 
accompanied by no local autonomy. The provincial 
diets, which elected deputies to a central Reichsrat, were 
themselves elected for six years by owners of landed 
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estates, chambers of commerce, towns and rural districts, 
A high tax-paying qualification severely restricted the 
numbers of those eligible to vote in the towns and villages. 
This Curia ’’ system was transparently a device to give 
the Germans the dominating position, even where they 
were in a minority, and both the Magyars and the Czechs 
boycotted the scheme from the first, while the Poles only 
co-operated for a short while. In 1865, with external as 
weU as internal troubles crowding around it, the regime 
suspended the February patent and restored to Hungary 
her constitution of 1848. But the outcome of the Seven 
Weeks’ War only encouraged the Magyar of 

and Czech particularists. On the other seven weeks’ 
hand, 1866 forcibly freed the Hapsburg 
empire from its Italian commitments and its German 
ambitions, and reduced its territories roughly to the 
central Danube basin. For a decade the fatal fascination 
of extraneous territory was withstood, and during this 
decade probably the last opportunity to devise a govern- 
mental system for the empire, that would both work and 
keep its heterogeneous parts together in some sort of 
harmony or feeling of common interest, was allowed to 
slip by. After 1878 the protectorate over Bosnia and 
Herzegovina embroiled the empire once more, this time 
in the Balkans, in expansionist thoughts, and diEEused its 
efforts at a time when the domestic problems were so 
many and so pressing that they demanded the utmost 
concentration. 

The dualistic compromise, or Ausgleich, of 1867, 
involved a pohcy of partial surrender. Two hundred 
years of striving to absorb Hungary in a 
greater centrahzed Austria, were abandoned o/ ” 
in order to enlist the Magyars in the struggle 
to resist the remaining non-Germanic peoples of the 
empire. Himgary (including Croatia and Transylvania) 
was to be all but independent of Austria. She was to 
have not only her separate parliament, but a separate 
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ministerial council. A separate Hungarian citizenship, 
distinct from that of Austria, was to be recognized, and 
the Magyar language was to be the recognized one in 
the lands of the Hungarian crown. The partnership 
between the Germans and the Magyars extended to 
political, financial and economic arrangements, all based 
on absolute parity. Sixty members elected by each of 
the parliaments, Austrian and Hungarian, were to sit 
annually, alternating between Vienna and Budapest, to 
deal with matters of common concern, but the two 
delegations ” deliberated separately in their own 
languages, communicated their views to each other only 
in wilting, and when they finally met in joint session did 
so only to record a silent vote. Three ministries for 
common purposes (foreign affairs, war and finance) were 
set up, responsible to the delegations. At 
deSsqations intervals of ten years the delegations were 
to fix the quotas of proportionate contribu- 
tion for these common purposes to be made by Austria 
and Hungary respectively. The ruler was to be emperor 
in Austria and king in Hungary, and '' Emperor and 
King ’’ only when the common purposes were involved. 
It was a division of the empire into two halves, with 
little more than a personal link between them. Their 
approximate equality in strength, population and re- 
sources made it a link more analogous to that of Sweden 
and Norway than that of England and Scotland or Eng- 
land and Hanover, and it too was destined to be broken, 
though not by mutual consent. 

The initiation of this dualistic constitution left one 
glaring discrepancy in the empire. Hungary had obtained 
back her constitution of 1848, and a constitutional system 
now governed the ground of co-operation of the two 
halves of the empire, but Austria, since the suspension 
of the February patent in 1865, remained a bureaucratic 
absolutism. The Hungarians demanded that a con- 
stitutional regime should be instituted throughout the 
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empire, and therefore the Ausgleich was accompanied 
by a new Austrian constitution. This constitution set 
up both representative and parhamentary 
government, but the horns and tail of Haps- constitution- 
burg statesmanship again showed in the 
provision (article 14) for the government to issue 
ordinances having the force of laws, pending the next 
meeting of the legislature. This article was frequently 
invoked during the period (1867-1918) of this con- 
stitution’s existence. But despite such safeguards against 
unfettered popular rule, the constitution of 1867 was 
hberal in comparison with any system of government 
that Austria had previously possessed. It was prefaced 
by a declaration of the fundamental rights of Austrians, 
which gave in this sphere (on paper at least) practically 
aU that 1789 and 1848 had demanded. The four-class 
franchise of 1861 was continued, but the tax-paying 
qualification was lowered. The competence of the central 
bicameral Reichsrat was very carefuUy defined (article 11) 
and residual legislative power (there was not much left) 
was given to the provincial diets (article 12). The articles 
mentioned fell within the '' Fundamental Law altering 
that of February 26, 1861, concerning Imperial Repre- 
sentation ”, but the new constitutional system was 
rounded off by the issue with it, and all on the same day 
(December 21, 1867) of three other fundamental laws, 
providing for an imperial supreme court {Reichsgericht), 
defining the power and jurisdiction of the various other 
courts of law, and defining the exercise of administrative 
and executive power in the state. 

This system was, during the years between 1867 and 
1918, modified fundamentally only once, when, in 1907, 
the four-class franchise was replaced by otiyeesau 
universal suffrage for all men aged 24 and 
over who possessed Austrian citizenship in austeia, 
and who fulfilled a one-year local residence 
qualification. The addition in 1896 of a fifth class of 



260 Supranational Constitutions ft. vi 

voters, comprising all male citizens over 24, but electing 
only 72 representatives to the lower house of the Reichsrat 
(out of a total of 425), had provided a transitional arrange- 
ment and again reflected the Hapsburg fear of true 
popular government. On the other hand, Hungary, 
who had insisted upon Austria receiving a constitution 
with a representative system in 1867, as a condition of 
entering into the partnership of the Ausgleich with her, 
resisted the universal franchise to the end. Despite 
violent agitation, 1907 saw in Hungary no amendment 
of the electoral law of 1874, which, after declaring in 
article 1 that the right to vote '' may be exercised ” by 
all male native or naturalized citizens over 20 years of 
age, proceeded in the remaining 120 articles to whittle 
down this concession to produce “ the most illiberal 
franchise in Europe 

The national equality and the protection of minorities 
provided by the draft Kremsier constitution of 1848 was 
not given by the Ausgleich, or by either the Austrian or 
the Hungarian constitutions in force after that date. 
This fundamental issue was once again, and unsuccess- 
fully, sidestepped. It has been declared that the dualistic 
INEQUITABLE systom Created two privileged (the Germans 
TBEATMENT OE aud tho Magyars) and two mediatized 
MINORITIES nations (the Poles and the Croats) at the 
expense of all others in the empire. The compromise 
between the Austrian emperor and the Magyar feudal 
classes was accepted by the German-Austrians because 
it continued their hegemony over the Slav majority in 
Austria ; the Poles, whose votes were needed to give the 
appearance of a majority (when added to those of the 
Germans) to the regime in Austria, received a large 
measure of autonomy, and Austrian Poland was handed 
over to its native nobihty ; the Croats were given a 
diet at Zagreb, but their autonomy was more apparent 
than real. The Czechs and the Serbs and the other 
Slavonic peoples within the empire received nothing 
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of any value, causing Palacky to exclaim prophetically 
Dualism is the birth day of Pan-Slavism The second 
Slav congress denounced the Ausgleich and demanded a 
fivefold instead of a twofold partnership of nations within 
the empire. A federal arrangement was pointed to as the 
only feasible solution. 

The creation of the German empire of 1871 was yet 
a further blow to Hapsburg prestige, for the exclusion of 
1867 was now doubly underlined, and once again, in 
order to restore shattered face it was considered 
advisable to win over the disgruntled Slavs. The ministry 
of Hohenwart, recognizing that aU pretence that Austria 
was a German” state must now be abandoned, made a 
gesture in the direction of a federal arrange- schahpixe^s 
ment. Schaeffle’s Fundamental Article ” “fxjnda- 

MBNTAIi 

conceded to the kingdom of Bohemia a wide article ” 
measure of autonomy through the Bohemian 
diet, and full equality as between Germans and Czechs 
was promised throughout the empire. But German and 
Magyar opposition succeeded in defeating the Hohenwart- 
SchaefiSe scheme, '' the only serious and broad-minded 
attempt between Kremsier and 1918 to solve the problem 
of the Hapsburg Empire ”, and the imeasy duahstic com- 
promise remained in force. In the period of a little less 
than half a century that the sands of the Hapsburg empire 
had still to run, the ''good-tempered dissatisfaction” in 
which Taaffe sought to maintain all the nationalities of 
the empire proved a chimera. Ill-tempered dissatis- 
faction passed into open opposition, not only to the 
government of the moment, but also (on the part of the 
Slavs) to the very idea of the continuance of the empire. 
The annexation of Bosnia and Herzegovina in 1908 more 
than counterbalanced the Austrian universal suffrage of 
1907, for it made the Hapsburg monarchy " the chief 
obstacle to X^gO’Slav unification”. Not only the Serb, 
but also the Italian and the Bumanian Irredenta threatened 
the empire with disruption, while the Germans, the 
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Czechs, the Poles and the Ruthenians, though not sub- 
jected to the same extent to the pull of rival political 
QBowiNG niuclei outside the boundaries of the empire, 
THKKATs OF wore growing less and less satisfied with their 
DISRUPTION position within it. Only the Magyars, and 
of them only their governing class, continued to see in 
the system of the Ausgleick anything worthy of the great 
sacrifices that its survival was beginning to imply, and 
they were the subject of the open hatred and distrust of 
the heir to the throne of the empire, Francis Ferdinand, 
who posed as the protector of the “ oppressed national- 
ities^’ of Hungary. Just as his assassination was only 
^ the occasion for the outbreak of war in 1914, 

WAR OF 1914 • IP 1 1 ^ 

OCCASION FOR SO was the war itseli only the occasion lor 
EMPiRE^^ break-up of the Hapsburg empire, 

which had already become the scene of the 
struggle of the Hapsburgs against the growth of national 
consciousness, and of the different national conscious- 
nesses of the empire against each other. The dynasty 
thus entered the war with a majority of its subjects 
against it, and stood within a vicious circle of hostile 
nationalities. In this manner says Bauer, “ the 
circle was drawn. The Hapsburgs began the war against 
the Yugo-Slavs, passed through it in the most vehement 
conflict with the Czechs, lost the Poles during the war, 
and were incapable of winning the Ukrainians. All the 
Slav peoples now stood against the Hapsburgs.” Long 
before the belated imperial promise of October 18, 1918, 
that Our Fatherland should be resurrected as a federa- 


BREAIC-UP OF 
EMIURE 


tion {Bundesstaat) of free peoples out of the tempest 
of the World War ”, Yugoslavia, Poland and Czecho- 
slovakia existed as independent political realities created 
partly or wholly at the expense of the integrity of Haps- 
burg territory. Only an overwhelmingly successful con- 
clusion to the war could have saved the empire after the 
death of Francis Joseph in 1916, and that was not to be. 
The carcase of the double-headed eagle was carved into 
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many parts. Not only Yugoslavia, Czechoslovakia and 
a resurrected Poland participated in the partition, but also 
Rumania and Italy. The two heads, looking (as ever) in 
opposite directions, became the two relatively insignificant 
sovereign states of Austria and Hungary, linked by no 
Ausgleich, containing only German- Austrians and Magyars 
respectively, and indeed, not all of those two peoples. 

In German-Austria a plebiscite went in favour of a 
repubhc, which was established on November 12, 1918, 
but the desire of the German Austrians to 
adhere to the German Reich was prevented 1918 

by the victorious allied and associated 
powers, and the ban was incorporated in the treaties of 
peace. Austria, therefore, composed of the provinces of 
Upper and Lower Austria, Styria, Burgenland, Salzburg, 
what was left of Tyrol and Carinthia, and (after some 
local hesitation about seeking membership of the Swiss 
federation) Vorarlberg, and containing only six million 
inhabitants of which two milhon hved in and around the 
city of Vienna, was faced with the need for devising 
a form of government suited to her new situation. A 
provisional constitution had set up a democratic federal 
repubhc with a single chamber legislature, and after the 
hope of Anschluss had been denied by the treaty of St. 
Germain, a permanent constitution was promulgated on 
October 1, 1920. This constitution, the 
work principally of the political scientist con-stitutioit, 
Hans Kelsen, incorporated a complete 
rationalization of the federal principle, and had the 
effect of imposing systematic decimation upon a truncated 
Austria. The division of power between federal and 
provincial authorities was fourfold. In some spheres 
(such as foreign relations) the legislative and executive 
power was reserved entirely to the central authority ; in 
others the federation alone could make laws, but the 
provincial authorities were to execute them ; in yet 
others the federation could legislate with regard to general 
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principles only, leaving detailed legislation and execution 
to the provinces ; and finally, all residual matters were 
exclusively within the legislative and executive competence 
of the provinces. The central legislature was bicameral, 
the upper house {Bundesrat) representing the provinces 
separately (but not equally, for according to population 
a province could have as many as twelve 

BATIONALIZA- j ^ i ^ 

TioN oj? THE and as lew as three representatives, chosen 
by its legislature, while the city of Vienna 
was represented as a federal territory), 
and the lower house {N ationalrat) directly elected on 
the basis of complete universal franchise, representing 
the people as a whole. A federal president, whose office 
was modelled upon that of the French President, was to 
be elected for four years by the two houses in joint 
session, and a federal supreme court was set up. Provincial 
constitutions were to prescribe the same franchise as the 
national constitution, the provincial governments were 
to be elected by the unicameral provincial diets and were 
to be presided over by provincial governors [Landes- 
hauptmdnner). The referendum for constitutional changes 
and popular legislative initiative were provided for, and 
the democratic nature of the constitution was underlined 
by making the N ationalrat the dominant partner in legis- 
lation, leaving the President no veto and the Bundesrat 
only a suspensive one. 

This constitution, running to 152 articles and in- 
numerable subsections, resembles in its excursions into 
minute details and in its tender regard for provincial 
susceptibilities, the French Girondist constitution of 1793. 
The large degree of provincial autonomy in such a small 
state tended to cause difficulties in the troubled post-war 
era. Minor changes were made in 1925, and a thorough- 
going revision was undertaken at the end of 1929. The 
federal authority was extended, but the federal legislature 
lost its dominating position to the executive through 
having the right to adjourn and dissolve itself taken away, 
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as well as the right to elect the ministry, the Chancellor 
and the President. It had the control of the army taken 
away from it and given to the President, 

^ CONSTITTJ- 

and the President and ministry were given tiokai 

the right to issue ordinances to meet 

emergencies. The words mandatories of 

the people ” as a description of the representatives, were 

eliminated from the constitution, and the age of eligibihty 

for membership of the legislature was raised from 24 to 

29, the Bundesrat became the Lander- und Standerat and 

representatives of professions and trades were added to 

the representatives of the provinces. In this last change 

was presaged the much more fundamental 

revision of 1934, when the remnants of Austrian 

Professor Kelson’s constitution were swept coNsn^rTioN 

^ OF 1934 

aside and an avowedly corporative state set 
up in Austria. Austria’s subsequent independent con- 
stitutional history was that of her federal executive. 
Whoever controlled the federal executive controlled 
Austria. Every motorist who has, in recent years, driven 
into Austria and received at the frontier a little blue 
and yellow map (changing almost every year) indicating 
which provinces (including one half of Salzburg) demanded 
that he should drive on the left, and which (including the 
other half of Salzburg) that he should drive on the right, 
has been presented with a picture of the type of pro- 
vincialism that Professor Kelsen succeeded in propagating, 
and that neither the revision of 1929 nor the corporative 
state of 1934 managed to eradicate. But the 
tendency has long been for motorists (and 
others) in Austria to be required to keep 
more and more consistently to the right, and since March 
1938 Qleichschaltung has made short work of what was 
still left. 

Hungary, almost alone of the European states that 
suffered major territorial changes after 1918, retained 
her old constitutional system (after a short interlude as a 
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republic of soldiers and workers). The fundamental bases 
of the constitution were declared to be re-established in 
1920, a regency was set up to fill the gap 
THE KBGENCY (jaused bv the abdication of Charles Haps- 

IN HUNGABY n 1 • 

burg as king of Hungary m 1918, and in 
1921, when the Hapsburg succession was repudiated, the 
regency was continued indefinitely. 
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Those countries which in earlier centuries had given a lead to 
the world in the direction of establishing and safeguarding the 
liberty of the individual in the state, began to concentrate in the 
nineteenth century upon giving to the individual citizen the 
power to express himself and to make his own views felt in local 
and central government. This endeavour can be regarded as the 
positive side of the rights and liberties of the individual, for he 
might be frilly protected against arbitrary arrest and imprison- 
mmt, he might have freedom of speech and religion, a free press 
and full right of petition, yet remain quite negative as an actual 
participant in the government of his country. 

The sum of the individual citizens in the state, known as 
“ the People ”, came to express themselves through what are 
known as democratic institutions, only around the middle of 
the nineteenth century, and even then their will to express them- 
selves through regular and permanent constitutional forms 
received many set-backs. Only the universal manhood suffrage 
survived in France of all the gains of 1848 in this direction when 
the Second Republic gave way to the Second Empire. In Britain, 
despite the erection of political agitation into a fine art, capable 
of such successes as the passing of the first Reform Act and the 
repeal of the corn laws in the thirties and forties, the “ Six 
Points ” of the Chartists, which would have brought a very 
advanced form of popular expressionism into being in Britain, 
were all successfully resisted until the sixties and then only 
granted piecemeal. The United States of America had passed 
into the expressionist phase in the thirties of Andrew Jackson. 
In Europe Britain had to wait for her second and third Reform 
Acts and for much other legislation, France for the liberal empire 
and the Third Republic, and most other countries much longer, 
to reach a similar stage of development. 
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Eighteen forty-eight was the last of Prance’s bourgeois 
revolutions. The preceding year, 1847, had seen the 
puhhcation not only of Lamartine’s Eistoire ies Girondins, 
which looked back to the first great revolution of 1789-95, 
but of Marx’ and Engels’ Manifest der Kommunisten, 
which looked forward to the Commune of 1871 and 
beyond. Standing as it does at the parting of the ways 
between the revolutionary idea which seeks only the 
capture and reform of the machinery of government, and 
that which seeks to destroy it utterly, between the striving 
for a readjustment of power between the different classes 
in the state and the resolve to replace the existiog balance 
or lack of balance by a dictatorship of one class alone as 
a step toward a classless society, it is not surprising that 
the French Revolution of 1848 and the 
Second Republic have been variously inter- or 1848 
preted, that Tocqueville, writing a preface 
for his new edition of De la ddmocratie en 
Amdrique in 1848, could interpret the movement along 
purely pohtical fines and could participate in the affairs 
of the Second Republic as a moderate conservative, and 
that Karl Marx could get himself expelled from France 
by the government of this same Second Republic, and 
then proceed to describe the movement as “ The Class- 
Struggle in France, 1848-60 ”. It is obvious that when 
Tocqueville spoke of democracy in America and in France 
in his edition of 1848, and when Marx subtitled his Neut 
Rheinische Zeitung, in May 1848, “ an Organ of Demo- 
cracy ”, they meant by “ Democracy ” entirely differem 
things. This confusion of terms as well as of aims ha 
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always to be remembered in dealing with the revolution 
of 1848 and the Second Republic. It is a matter of 
emphasis whether one regards the history of the Second 
Republic as the beginning of a class -struggle the end of 
which is not yet discernible, or as the consummation of a 
struggle for Liberty, Equality and Fraternity commenced 
in 1789. 


The reform banquets were primarily a protest against 
the constitutional and electoral finahty ’’ of the regime 
of Louis Philippe and Guizot, and it was only to be 
expected that the provisional government of February 
1848 should, as one of its first acts, proclaim universal 
manhood suffrage. Both the Girondins and 
MANHOOD the Jacobins had proclaimed it in their 
SUFFRAGE constitutions of 1793, without being able to 
put it into force, but in 1848 it was made 
use of for the first time in French history in the election 
of a sovereign constituent assembly. It was this assembly 
that organized the government, supervized the election of 
the President and framed the constitution of the Second 
Republic. It was also responsible for putting down the 
workers’ rising of June 1848. Universal manhood suffrage, 
thus established, has never since been successfully assailed 
in France, but not all the things that the workers de- 
manded in those June days have even yet been achieved. 

The constitution of the Second Republic bears on its 
face the date November 4, 1848, and, indeed, it bears 
also the stamp of the fact that it was com- 
pleted after the June days and after the 
SECOND episode of the national workshops. A 

specific and separate declaration of the 
rights and duties of the citizen was voted down in the 
constituent assembly, though a short “ Preamble ” was 
substituted for it, stating the general principles and 
aims of the constitution, and Chapter II of the constitu- 


tion itself gives a list of rights guaranteed to the citizen. 
The right to work ” and to public assistance was denied 
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a place in the constitution, and in its stead article 13 
cautiously promised that public works should be promoted 
to give employment, and recognized the duty of the state 
to assist the orphaned, the aged and the infirm when their 
families could not help them. That is all. Scared by the 
demands of the working-class movement, the bourgeois 
constituent assembly reacted to the extent of falling short 
of article 21 of the declaration of rights of the Jacobin 
constitution of over a half a century earlier. 

A single chamber legislature, to be renewed every 
three years, was set up. The executive power was given 
into the hands of a president, to be chosen by direct 
popular vote of the people, holding ofl&ce for four years 
and not immediately re-eligible. The President was given 
wide powers modelled upon those of the President of the 
United States. He appointed and dismissed his own 
cabinet and possessed a suspensive veto on legislation, 
but could not dissolve or prorogue the legislature. A 
council of state, chosen for six years (and half renewed 
every three years) was to be elected by the legislature. 
It was to be presided over by the Vice-President (also 
chosen by the legislature jfrom three candidates presented 
by the President). It was given somewhat indefinite 
powers, including the examination of and the giving of 
advice concerning proposed legislation, and thus occupied 
the position of a sort of quasi second chamber, as if 
the men of 1848 could not decide to have 

T . , BEIATIONSHIP 

one and would not decide to have two. BETWEEN 
The separation of powers was insisted upon 
as the first requisite of a free government, executive 
but the relationship between legislature and 
executive was left vague. The question of the responsi- 
bility of the ministry to the legislature on which the 
possibility of setting up a parliamentary system of 
government as in Britain, or alternatively of following the 
practice of the United States, depended, was not settled 
in the constitution, and was to cause endless disputes 
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between President and chamber during the short hfe of 
the Second Republic. In January 1851 a debate in the 
chamber showed it as favouring the responsibility of 
ministers. 

The legislative chamber elected under the new universal 
suffrage in May 1849 proved to be unexpectedly con- 
servative. The people had elected Louis Napoleon Bona- 
parte as first President of the Second Republic, but he 
and it were now confronted with a chamber that was 


FBANOHISE, 

1850 


in sentiment both anti-republican and anti-Bonapartist. 
LEGisLATUBB ^hc law of May 1850, seeking to limit the 

ATTACKS universal franchise by setting up a three- 

EBANOKisE, ycar residence qualification (instead of six 
months) for voters and imposing other 
regulations, which would have had the effect of disen- 
franchising about three million of the voters of 1848 
and 1849, played straight into the hands of the Prince- 
President, who was seeking to discredit the legislature in 
the eyes of the country in order to be able to increase 
the authority of the executive, secure his own re-election 
in the teeth of the prohibition in the constitution of 1848 
and thus pave the way for a restoration of the empire. 
The assembly’s interference with the right of public 
meeting (out of fear of further socialist agitation) added 
to its unpopularity, and when the President rallied the 
country to him by demanding the restoration of the 
universal franchise, and then, by the coup 

EXECUTIVE ^ Jr 

“coup b’^tat” d^etat of December 1851, dissolved and dis- 
or 1851 persed the legislature, abrogated the elec- 

toral law of May 1850, and, after criticizing the con- 
stitution of 1848 and the attempt of the legislature to 
set up parliamentary government under it, demanded 
through a plebiscite the power to frame a new constitu- 
tion, he received a popular vote of over ten to one 
(7,439,000 to 640,000) in his favour. Lord .Palmerston 
was able quite genuinely, though somewhat untactfully, 
to rejoice at the success of a coup d^6tat which ended the 
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career of a reactionary assembly that had curtailed the 
liberties and restricted the franchise of the people of 
France. The empire autoritaire was after all, if already 
in the oflBng, still in the future, and even at its most 
repressive period it did not assail the universal franchise 
set up in 1848 and jeopardized in 1850-51. Britain had 
to wait until 1867 for her next leap in the dark and 
for another half century after that for complete man- 
hood suffrage ; Prussia remained a constitutional state 
after 1850 only by the postponement of the universal 
franchise for as long a period ; Austria did not even 
remain a constitutional state. France, therefore, con- 
tinued in one important constitutional feature, to lead 
the world (for a universal franchise was second 
by no means general, even among the empire 
northern states of the American Union in dniveiisad 
1850) despite the coming of a second Bona- ^^cmsE 
partist dictatorship. It is, of course, arguable that the 
coincidence of universal manhood suffrage with the 
activities of the empire autoritaire in France, may have 
persuaded some European democrats that, standing 
alone, it was no adequate safeguard of the libertarian 
state, and driven them into wider fields of endeavour. 
The existence of a universal manhood suffrage (in which 
the Chartists, the reform banqueters, Frankfurt and 
Kremsier had placed so much faith) unaccompanied by 
adequate constitutional and social expression of the will 
and interests of the people as a whole, was grist to the 
Marx rather than to the Mill. There is a certain ironic 
significance in the realization that Representative Govern- 
ment and Zur Kritih der politischen OeJconomie (which 
may be described as das Ur-Kapital) were both written 
and published during the period of the empire autoritaire. 

It took only one major military reverse (not two, as 
with the firat empire) to bring down the Second Empire 
in 1870, and the chaos caused by the Prussian invasion 
and the siege of Paris very nearly brought down the 
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provisional regime (neither monarchy, empire, nor good 
red republic) that had carried on the war and conducted 
peace negotiations after the fall of Napoleon III. By the 
terms of the armistice with Prussia, a new French national 
assembly was to be elected forthwith in order that a 
properly constituted authority should exist to conclude 
definitive peace. This assembly, elected on 
February 8, 1871, in accordance with the 
provisions of the franchise law of 1849 (with 
certain incompatibilities suppressed, thus 
making it the widest franchise ever yet seen in France) 
met at Bordeaux and proved to be a body of distinct 
conservative and monarchist leanings. Supporters of an 
Orleanist restoration formed the largest party ; Bona- 
partists were few ; Gambetta’s republicans, who desired 
to carry on the war when the country as a whole desired 
peace, were not strongly represented. At the moment 
France had no constitution and the assembly was able 
to regard itself as sovereign, as the repository of all legal 
authority in the state. Leaving aside the question of a 
monarchical restoration for more urgent matters, its first 
action was to set up a separate executive power, with 
Adolphe Thiers at its head. He was not accorded the 
title of President and the whole arrangement was ad- 
mittedly provisional. He exercised his powers under 
the authority of the assembly and remained a member 
of it. 

The assembly’s removal to Versailles did nothing to 
reconcile the people of Paris and their radical leaders 
toward this reactionary body, its ambiguous executive, 
its monarchist sympathies and its obsequiousness toward 
Prussia, and following the signing of the treaty of peace 
on March 11, the assembly and its government were 
repudiated in the capital by a revival of the 
revolutionary commune. This commune, 
elected on March 28, maintained precarious 
authority in Paris for two distracted months, until it 


THE PABIS 
COMMUNE 
OF 1871 
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was savagely crushed by force of arms by the troops 
under the command of the Versailles government, the 
Prussian army of occupation adopting an attitude of 
interested non-intervention. The commime of 1871 has 
received great subsequent publicity because two great 
revolutionary theorists, Marx and Lenin, have generahzed 
from it principles of revolutionary behaviour which Lenin 
had the opportunity of putting into practice on a scale 
far more vast than that provided by the arrondissements 
of Paris in 1871, but in French history it remains an 
episode, and in French constitutional history it was not 
even that. The well-meaning but confused minds that 
directed the revolutionary commune of 1871 were 
responsible for many reforming decrees (abohtion of the 
standing army, separation of church and state, reduction 
and regulation of hours of work, giving over the factories 
to the workers) which were neither worked out adequately 
nor possible to execute properly in the circumstances of 
the time, and they were driven in desperation toward 
the end to adopt more and more of the paraphernalia of 
the first French Revolution, such as a Committee of Public 
Safety and the Revolutionary Calendar, as magic totems 
to preserve them as the earlier revolutionary government 
had been preserved, and to allow their unconsciously 
Marxian ideals to recede into the background. The 
commune of 1871 was the last personal appearance of 
Jacobinism upon any stage, the Gdtterddmmerung of one 
revolutionary cycle subsequently rationalized into the 
Rheingold of another. 

Until 1875 France remained without a constitution, 
and the gap left by the disappearance of the Second Empire 
was filled neither by a monarchy nor by a 

IT 1 7 /. IT KEITHEB 

republic, though a de facto republic was monabchy 

actually in existence. The assembly elected 

in 1871 continued to act as a sovereign body, 

but the executive was reorganized and the office of 

President created, though Thiers quarrelled with the 
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assembly and resigned from this office in 1873, to be 
succeeded by Marshal McMahon. McMahon was regarded 
by many as only keeping the place warm for a monarchical 
restoration, and by the law of November 20, 1873, he 
received the executive power for the long term of seven 
years, and wide authority. But the strength of the 
republicans was growing, and a turning point was reached 
in the deliberations of the assembly (which had turned 
itself into a constituent body upon somewhat ambiguous 
authority without any effective protest from the country) 
when the famous Wallon amendment, providing machinery 
for the re-election of the President or the choice of his 


successor by an absolute majority of a senate and chamber 
of deputies sitting together as a national assembly, was 
passed by 353 votes to 352. The acceptance of the possi- 
bility of the continuance for an indefinite period of the 
office of President, meant the legal acceptance of the 
existence of a republic in France, though this decision 
was reached by a majority of one vote only, and though 
no more precise declaration in favour of republican 
institutions was immediately forthcoming. The essential 
outlines of a new constitutional structure were then, with 
this crucial point passed, rapidly completed, the strong 
monarchist feeling still existing in the country being kept 
at bay by the chronic lack of cohesion between the 
different monarchist groups. 

The constitutional system of the Third Republic is 
based on the three separate constitutional laws of 1875, 
and it lacks the clear-cut definition of earlier 
OUTLINES or French constitutions because a body of 


THE THIBD 
REPUBLIC 


institutions adaptable in the long run either 
to a monarchical or to a republican state 


was aimed at (despite the Wallon amendment) by a 


majority of the members of the assembly. Indeed, though 
the Third Republic has continued to consolidate itself for 
nearly two-thirds of a century, there is still a royalist 


movement (or rather, there are several royalist move- 
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ments) in France, and the letter of the present constitu- 
tion would need to be very slightly modified (though its 
spirit would have to be fundamentally changed) were a 
monarchy once again set up, willing to be content with 
the position and power of the Presidency at the present 
day. Just as the existence of universal suffrage without 
liberty in France after 1851 began to make men doubt 
whether the universal franchise was worth, by itself, aU 
the tributes that had been paid to it as a guarantee of 
democracy, so did the dehberate blurring of the dividing 
fine between monarchical and republican institutions in 
France after 1870, begin to make them wonder whether 
it mattered very much which of the two existed in a 
constitutional state. Certainly, the republican tradition 
in Europe ceased for many decades to be a 

X 1^ UJ. WEAKNESS OE 

thing that men would die, fight or even befubucan 
stand up for. After the fall of the short- 
lived first Spanish republic in 1875 and the 
furtive establishment of the Third French Republic in 
the same year, Europe had tow^ait until 1910 (when the 
Portuguese monarchy disappeared) for the first success 
of a new wave of republicanism. The Third Repubhc 
was no very striking advertisement for the urgency of 
clear-cut republican institutions in a state that sought to 
give to its people the fullest possible means of expressing 
their wiU. A quite vigorous repubhcan movement in 
Britain died down after the early seventies, and has 
hardly been heard of since. Monarchy versus Republic 
as an issue fell out of the unclenched hands of publicists 
and parties into the more eager clutches of debating 
societies, and has remained there (if an5rwhere) ever 
smce. Only when the institutions of a country are 
subjected to fundamental modification for entirely 
different reasons, does the advisability of a change ficom 
the one to the other any longer arise. Otherwise (except 
in the remoter Balkans) the whole matter has become 
one of supreme indifference to all but a very few vested 

T 
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interests. France, the republic that might easily have 
become a monarchy, Britain, the monarchy out of which, 
for its own purposes, a member-state of her Common- 
wealth may legislate the Crown without evo kin g effective 
protest, Hungary the nominal monarchy that has for 
twenty years remained de facto a republic, Italy which 
expands into an empire while the stature of its monarchy 
becomes ever more microscopic, Albania which changes 
from monarchy to republic and back into monarchy with- 
out the world (including many Albanians) noticing any- 
thing, and Greece, concerning which it is dangerous to 
be specific, and quite rmprofitable — all these are con- 
temporary examples of the doldrums into which a once 
noble controversy has fallen. 

The law of February 25, 1875, on the Organization of 
Public Powers, that of February 24 on the Organization 
VRENCH CON- Senate and that of July 16 on Rela- 

sTiTUTioNAL tions botweeu the Public Powers, merely 

LAWS OF 1875 . . . T 1 . 1 . . 

set up an executive and a legislative system 
and provided machinery for constitutional additions and 
revisions. Apart from the High Court of Justice (to act 
as which was one of the functions of the Senate, and 
whose functions were as much pohtical as judicial) there 
was nothing on the judicial power, nor was there any- 
thing regarding the rights or duties of man or of the 
citizen. There was thus no single systematic and detailed 
constitutional text, but three ad hoc laws dealing with 
specific and limited matters. Yet this has proved to be 
the most durable of modern French constitutions, though 
providing only for the bare necessities of government and 
laying down no theoretical principles. 

The legislative power was given into the hands of two 
houses, each with the power to initiate and to amend 
the laws, and to reject proposals of the other 

lio^se. The Chamber of Deputies was to 
be elected for four years by direct popular 
vote on a basis of universal manhood suffrage. The 
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Senate, of 300 members, was to consist of 75 members 
elected for life by the existing constituent national 
assembly (with subsequent vacancies to be filled by the 
Senate itself) and 225 chosen indirectly for nine years 
by electoral colleges in the departments and colonies. 
Indirect election and choice by relatively small bodies 
was expected to produce an upper house that would 
counterbalance the directly and universally elected 
Chamber. 

The executive was organized along the lines already 
drawn up in the law of 1873. The President was to hold 
office for seven years and to be elected by 
the Senate and Chamber sitting together as executive 
a national assembly. He was to be irre- 
movable except for high treason, and was re-eligible. 
He was given wide powers in initiating legislation, he 
appointed state officials, was head of the army and navy, 
exercised the power of pardon, negotiated treaties, and 
nominated and dismissed members of the Council of 
State, but his powers were only to be exercised through 
ministers (over whose councils he presided) who were 
responsible to and who could be members of the legis- 
lature. Thus a parliamentary ”, and not a presi- 
dential ” republic hke the United States of America, 
was set up, with separation of functions but not (to any 
marked extent) of powers. The President could (with 
the consent of the Senate) dissolve the Chamber of 
Deputies ; the Senate could sit as a High Court to judge 
persons accused by the Chamber ; the constitutional laws 
could be revised or added to by separate absolute 
majorities in each house, ratified by an absolute majority 
in joint session as a national assembly. 

Only two amendments to the constitutional laws have 
been found necessary (that of 1879 removing the seat of 
the gover n rp ent and the legislature from Versailles to 
Paris, and that of 1884 prohibiting the appointment of 
further life Senators, taking part of the law organizing 
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the Senate out of the '' constitutional ’’ category, and 
forbidding the bringing forward of any proposal to 
abolish the republican form of government), but many 
changes have been effected by ordinary 
INFORMAL laws, notably the various electoral laws, 
sn^^i875 regime of the Third Republic today 

is very far from that envisaged by the half- 
hearted republicans and thwarted monarchists of 1875. 
Despite the absolutely equal powers given to the two 
houses in 1875 (apart from the provision that money 
bills should be originated in the Chamber) the lower house 
has tended to predominate. The Senate, even after the 
reforms of 1884, was still elected by only a few hundred 
people in each department, and, less securely grounded 
on general public approval, has used its great constitu- 
tional powers sparingly except on a few occasions. But 
it has often proved able, never more so than when 
dominated by a radical majority during recent years, to 
cause a government that could still command the support 
of the Chamber, to resign (Tardieu’s in 1930, Laval’s in 
1932 and Blum’s in 1937, for instance) and it has been 
asserted that its prestige has increased rather than 
diminished during the last two decades. The President 
has, on the other hand, receded very definitely into the 
background. Still nominally choosing a prime minister 
(or ^president du conseil), he is in practice bound to accept 
only one who can command a working majority in the 
legislature, or its temporary tolerance ; still presiding 
over the council of ministers, he leaves its control in the 
hands of the prime minister and plays no active part in 
shaping policy ; still possessing the power to delay 
legislation and to adjourn the Chamber, he hardly ever 
in practice does either ; still able, with the concurrence 
of the Senate, to dissolve the Chamber of Deputies at 
any time, no President has done this for .over half a 
century, and a constitutional crisis would probably result 
from any new attempt so to do. The term of four years 
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for the Chamber has become virtually as invariable as 
the two-year term of the American House of Repre- 
sentatives. The fact that dissolution of the Chamber 
would involve the suspension of the activities of the 
Senate as well, is no incentive to the latter body to co- 
operate with any President who might wish to secure a 
dissolution. 

The elaborate system of standing committees or 
bureaux (eleven in the Chamber and nine in the Senate) 

that has grown up in the legislature i^^islative 
during the present century, has tended to staging 
increase the vulnerabihty of the ministry 
in power, already subject to the wide challenge of the 
interpellation that may bring it down on a minor point, 
and hable to dismissal at the hands either of the Chamber 
or of the Senate. The powerful budget committee, in 
particular, can completely stultify the financial pohcy of 
a government. Though France has a parhamentary 
executive, its treatment at the hands of legislative com- 
mittees resembles far more nearly that meted out to the 
non-parliamentary executive of the United States (whose 
continued existence is not affected by adverse committee 
recommendations or legislative votes) than that to which 
the British cabinet is subjected. Any French finance 
minister might envy the control over the passage of his 
budget into law that can be exercised by a British Chan- 
cellor of the Exchequer. Any British back-bencher 
might envy the control over government measures that 
his French counterpart can exercise in committee or by 
interpellation. Indeed, it has been said that government 
in France is carried on not by the ministers cioveen- 
but by the chambers, a form of government ment by 
'' by mass meeting that some deplore as 
producing acute ministerial instability, and others praise 
as the nearest approach to a true democracy in existence 
in the world today, for the composition of the ministry 
tends to change as the feeling of the legislature changes, 
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instead of the legislature, between elections, being as 
completely at the mercy of the cabinet as the people, 
under a representative system, tends to be at the mercy 
of the legislature. The group system in the French 
chambers is both a cause and an effect of this ministerial 
fluidity. French ministries may be regarded as normally 
in a state of suspense in their legislature. Any cooling of 
the legislature toward them and they are promptly 
precipitated. In Britain the ministry tends to remain 
crystallized for the whole duration of a Parliament. 

The fixed point in the electoral system of the Third 
Republic has remained the universal manhood suffrage, 
but the method of voting has been varied considerably 
by successive electoral laws, only to return during the 
last decade to the original system set out in the organic 
electoral laws of 1875. This system was the scrutin 
d'arrondissement (the one member constituency) with 
EXPEBiMENT provisiou for scrutin de ballotage (a second 
WITH METHODS baUot bctwcen the two leading candidates 
OP VOTING should no one candidate obtain a majority 
of all votes cast in the first election). Between 1884 and 
1889 this was replaced by the scrutin de liste (whereby 
each department formed a multi-member constituency 
and the voter was allowed to approve from a list of 
candidates as many as there were seats to be filled in the 
department) and the second ballot was ehminated. 
Though this was quickly abandoned in favour of the 
earher arrangement, agitation continued in favour of 
some improved form of the scrutin de liste^ and finally, 
in 1919, when constitutional devices ever 3 rwhere were 
being overhauled, an elaborate compromise law was 
passed, introducing the large constituency once again, 
with proportional representation but with bonuses for 
the hsts of majority parties. An '' electoral quotient ’’ 
had to be worked out in every constituency, and an 
'' average arrived at before seats could be appor- 
tioned. This too proved unsatisfactory, and none but 
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the mathematically minded will bemoan its abandonment 
in 1928, after alterations in 1924 had stiU failed to make 
it either more effective or easier to comprehend. For 
by-elections the old system of the second ballot had 
been retained, and since 1928 the scrutin d’arrondissement 
and scrutin de ballotage have come into their own again 
for general elections as well. A practice springing from 
the existence of the second ballot has been the tendency 
to form electoral cartels (the agreement in advance by a 
group of parties all to support the candidate of any of 
those parties up for second ballot against an outside 
candidate). This was used with considerable effect by 
the parties of the “ popular front ” m the elections of 
1936, and certain sections of the right and centre have 
subsequently demanded fresh electoral reforms, involving 
the suppression once more of the second ballot. 

The tendency on the part of recent French govern- 
ments toward demanding “plenary powers” from the 
chambers, for the issuing of decree-laws aim- 
ing to ease domestic or international tension, 
and on the part of the chambers readily (on 
most occasions) to grant such powers, has made serious 
inroads into the immediate control of the legislature over 
the executive that was previously such a sahent character- 
istic of the Government of the. Third French Repubho. 
This readiness of a virtuaUy sovereign legislature to 
abdicate for the duration of any real or alleged period of 
emergency in national affairs has undoubtedly lowered its 
authority and its prestige in the country. It remains to 
be seen whether this prestige and authority can be re- 
covered, or whether the corollary will be a permanent 
stiffening of executive authority in France, with a shift 
from the “parliamentary” to the “cabinet” type of 
government — or even further. 



OHAPTEE XXI 


THE SUM OF A CENTURY OF INSTITUTIONAL REFORM 
IN BRITAIN 

“ The great juggle of the English constitution. A thing 
of monopohes, churehcraft and sinecures, armorial hocus- 
pocus, primogeniture and pageantry.” Such was the 
view of Richard Cobden in 1838. To what extent would 
the changes of the subsequent hundred years have served 
to mollify his scorn, could he have hved to observe them ? 

He was writing after the first Reform Act, after the 
great spate of legislation of the first reform administration, 
and after the accession of Queen Victoria, aU of which 
proved to be the beginnings of trains of development that 
were considerably to alter the emphasis of the British 
constitutional system, but he was also ’writing in the 
era of “ Finality ”, in the shadow of an 
” economic depression, in the midst of the 
Chartist agitation, and before Peel’s ad- 
ministration of the forties and his o’wn Anti-Corn Law 
League had swept aside what he regarded as the greatest 
anomahes of the situation in Great Britain. It was the 
age in Britain, as in France, of the admission of the lesser 
bourgeoisie to some share in pohtical power. Indeed it 
has been said that local government in the to'wns was 
handed over to this one class by the Municipal Corpora- 
tions Act of 1835. But in the national sphere its influence 
was as yet negligible beside the entrenched wealth and 
social prestige of the old governing class in Britain, or 
in the managed parhaments and bureaucratic ohgarchy 
of Louis Philippe. British and French radicals were, in 
these days, prone to en'vy each other’s countries, the 
former to regard 1830 and the latter to regard 1832 as 
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the more promising advance, but for anything approach- 
ing a democratic regime they had both to look across the 
Atlantic to the United States of Andrew Jackson, though 
even there Charles Dickens was to provide an antidote 
to Tocqueville, and the blatancy of the newly perfected 
spoils system was to tend almost to reconcile Englishmen 
to the vagaries of the Circumlocution Office and French- 
men to the '' packing ’’ of the Chamber. 

By 1938 France and Britain, the one by fits and 
starts, wild rushes forward and sudden retrogressions, 
the other by a gradual, sometimes imper- 
ceptible, and entirely unexciting progression, and fiance, 
had both again reached similar positions, 
constitutionally considered, though the institutions 
through which they worked differed considerably in 
detail. Nevertheless, it was possible for statesmen on 
both sides of the Channel to refer without ambiguity to 
their common interest in democratic forms, parliamentary 
government and the liberty of the individual (in a world 
that was seeming to turn away from all three) as reasons 
for their continued solidarity. Both had universal man- 
hood suffrage and Britain allowed votes to women as 
well ; both had a bicameral legislature in which the 
lower house tended to dominate, but in which the upper 
house remained not without influence on legislation and 
the fate of governments (though this became very much 
less in Britain after the Parliament Act of 1911). But the 
differences in detail were many. While '' parliamentary ” 
is a term that can generally be applied to the form of 
government in both countries, parliamentary government 
is rather differently interpreted. No French ministry is 
able, normally, to exercise that measure of control over 
the business and the decisions of parliament which its 
British equivalent usually possesses ; in France the acts 
of civil servants in their official capacity and their dealings 
with the public are governed by separate administrative 
laws and are reviewed in special administrative courts, 
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instead of coming under the ordinary law of the land in 
the ordinary courts of the country ; the bureaux of the 
Chamber and Senate exercise a more power- 
“PAKLiA- control over legislative proposals than 

“minis- do any of the more amorphous committees 

Gov^NMENT British Parliament ; the destructive 

force of the interpellation as a weapon of 
aggression against the ministry in France, is by no means 
matched by the means at the disposal of His Majesty’s 
Opposition or of the dissatisfied private member for 
calling the government to account. The form of govern- 
ment existing in Great Britain today has indeed been 
characterized as ministerial ” because the ministry 
tends to dominate Parhament, and the term parlia- 
mentary ” has sometimes been reserved for the form 
where, as in France, the parliament tends to dominate 
the ministry. The fall of a ministry (when it involves 
more than a mere cabinet reshuffle) still remains a major 
crisis in British pohtical hfe ; in France it need be nothing 
of the sort. In Britain it is nearly always, but in France 
it is hardly ever followed by a general election. The 
term of a British Parliament is now in practice never 
as long as the five year legislative term, but corresponds 
to a ministerial term. It ends when a ministry goes out 
of office, or else when the ministry in power judges the 
moment most propitious for it to secure a fresh mandate. 
To wait the full term of five years would be playing into 
the hands of the opposition by depriving the government 
of the advantage of the element of surprise and of choosing 
the best tactical moment. In the twenty years between 
1918 and 1938 Britain had seven general elections, but 
France, though the legal term of a legislature is one year 
shorter, had only five. 

The very area to which the British constitution was 
apphcable was different in 1938 from what it had been 
in 1838, for Ireland, whose parliament had been suppressed 
in 1801, climaxed the long and bitter home rule agitation 



CH. XXI A Century of Reform in Britain 287 

by a compromise which, in 1921, gave her two separate 
parliaments, and a partition of her soil 
which maintained the close connection of andpabtition- 
six of her northern counties with Great ^ 

Britain but gave the remainder, as the Irish Free State, 
the virtually independent status of Canada, a status 
recently altered to de facto independence (though the de 
jure position created by the legislation of December 11 
and 12, 1936, by the adoption of the new constitution 
of Eire in December 1937 and by the Anglo-Irish agree- 
ment of 1938 remains equivocal). Despite the existence 
of nationalist movements in both Scotland and Wales, 
neither of these countries possessed in 1938 the auto- 
nomous position and separate parliament (which did not 
involve loss of concurrent representation at Westminster) 
of the one million inhabitants of the six counties of 
Northern Ireland. This arrangement called by one critic 
'' a form of home rule that the Devil himself could never 
have imagined ” and by another “ a Stormont in a tea- 
cup has been uneasily but tenaciously maintained, 
with the aid of the repressive Civil Authorities Act of 
1922 (which was continued year by year until 1933 and 
then made a permanent piece of legislation) in the teeth 
of all opposition, both within and without the six 
counties. 

In 1938 the British parliamentary franchise had, for 
a decade, been universal for both men and women at the 
age of 21, subject only to a residential qualification for 
inclusion on the register of electors. Legislation accom- 
panying the various extensions of the franchise had 
produced throughout the country, constituencies roughly 
equal in population, with the exception of 
the relatively few two-member borough and AND THE 
university constituencies. The secret ballot 
had been in ijse since 1872 and the voting in 
a general election was aU on one day throughout the 
country (with the exception of the university vote), and 




no elector could cast more than two votes (or one in any 
particular constituency), but no device such as the second 
ballot or any form of proportional representation (except 
the latter in the two-member university constituencies) 
had been adopted, despite much dissatisfaction in some 
quarters because of the frequent election of candidates 
who secured only minorities of the total votes cast in their 
constituencies when there were more than two candidates, 
and at the occasional control obtained over a majority of 
the seats in the House of Commons by pohtical parties 
securing only a minority of the popular vote in the 
country as a whole. Membership of the House of Commons 
was open virtually to all men and women over the age of 
21 in the country (indeed, between 1918 and 1928, women 
could be members at 21 but could only vote at 30 !) with- 
out property qualification or religious test, and both 
salaries and travelling expenses were paid to them, but 
as yet only a handful of women had succeeded in 
becoming members of any Parliament, while a large pro- 
portion of the male members continued to be drawn 
from the economically prosperous and socially prominent 
classes, though certain professional groups (such as the 
rising lawyers, the retired civil servants and the trade 
union officials) tended to enter Parliament in appreciable 
numbers. 


The House of Lords has a large and unwieldy member- 
ship and is still made up in the main (in 1838 this had 
only very recently become the case) of 

HOUSE OE 1 il j. ‘j. X. * • 1 

LOBDs AND hereditary peers, but its business is rarely 
THE PABLiA- couducted by more than about ten per cent 
of its full membership, A century ago it 
had already long since lost the right to initiate financial 
legislation, but its power to amend or to reject it, though 
rarely exercised, had not been expressly denied. The 
episode of the repeal of the paper duties in 1860-61 
checked the power of the House of Lords to amend, and 
the Parliamentary Act of 1911 took away its power to 
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reject money bills. Its power to reject ordinary legis- 
lation had been shown by the struggle over the Reform 
Act of 1832 to be subject to practical limitations, but this 
power continued to be exercised, and was not legally 
impaired until the Parliament Act of 1911 reduced it to 
a mere suspensive veto. Since 1914 there has never been 
a difference of opinion between the House of Commons 
and the House of Lords regarding the merits of any piece 
of legislation, that has persisted long enough, without one 
house or the other giving way, for any bill to have needed 
to become law without the consent of the House of Lords, 
but the existence on the statute book of the act of 1911 
has not been without effect upon the votes and abstentions 
of their lordships. None of the many proposals for the 
reform or abohtion of the House of Lords had come to 
anything by 1938. The House had itself successfully 
withstood the attempt to institute life peerages, though 
it had permitted the creation of a limited number of ex 
officio law lords. Apart from the exceptions of these law 
lords and of the senior bishops of the Church of England, 
the hereditary principle remains the exclusive basis of 
membership. In contrast to the appellate function of 
the House of Lords acting (through its members with 
the requisite legal qualifications) as a court of law, which 
has tended to increase rather than to diminish in im- 
portance, the criminal trial of a member of the House 
by his peers remained an embarrassing archaism until the 
procedure was abolished in 1937. 

With the enormous growth in the sphere of the activities 
of the central government, which began with the new 
legislative preoccupation of the first reformed Parliament 
but which became far greater when what Dicey has called 
collectivism replaced utilitarianism as the qj, 

mainspring of such activity around the ministebiai. 
eighteen seventies, and greater still in the 
twentieth century when the continental and overseas lead 
in national insurance and pension schemes was followed 
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in Great Britain. The size of the ministry (like that of 
the civil service) increased considerably. Beside old offices 
like Lord Privy Seal, Lord President of the Council, 
Chancellor of the Exchequer, and the Secretaries of 
State (increased from two to five during Cobden’s life- 
time, and subsequently to as many as nine — itself a 
reflection at the increasing need for division of labour 
in government), many new ones such as Minister of 
Education and Minister of Health have been created 
since his time, and a number of minor departments, 
such as those of Mines and Pensions, have come into 
existence, while the Post Office, modernized only from 
1840 onward, has become not only the greatest business 
enterprise of the state, but latterly a near approach 
(with its interest in radio broadcasting and cinema films) 
to a Ministry of Propaganda ” such as exists in an 
increasing number of other countries. All this has meant 
the existence of a ministry far too unwieldy for the 
efficient control, as one body, of policy. The cabinet, 
itself swollen in size, no longer very small or very 
secret”, has not only fulfilled this function for the many 
departments not directly represented among its members, 
but has also become the body which really legislates. It 
CABINET been pointed out that the cabinet (and 

BEALLY indeed, a few members only of the cabinet) 

LEGISLATES framcs thc annual financial budget and that 
the House of Commons has in practice scarcely more 
control over a money bill than has the House of Lords. 
It is allowed to debate the budget, but the government 
is in a position to get any proposed amendment rejected, 
and rejection of the whole of any financial measure by 
the House is unthinkable. Even the cabinet has tended 
to become unwieldy, and the ancient device of the inner 
cabinet ” of specially important ministers of state has 
remained as potent and as informal as ever, .though during 
the war of 1914^18 an organization known as '' The War 
Council ” of five (augmented temporarily from time to 
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time by the presence of visiting dominion prime ministers) 
came officially into being. The Prime Minister (un- 
recognized officially as a separate officer of state until 
1905) has tended to become more and more a “chief 
executive ’’ comparable in some ways to the President 
of the United States, using the other ministers (who are, 
of course, personally selected by him) as 
his mouthpieces. The tendency for parha- ministee 
mentary questions upon almost every sub- 
ject to be addressed in the House of 
Commons direct to the Prime Minister whenever important 
principles of policy are involved, leaving only routine and 
detailed points for the appropriate departmental heads, is 
perhaps due to a reahzation that he has acquired in the 
ministry and in the cabinet a paramount position that 
earlier Prime Ministers, from the younger Pitt onward, 
have occasionally occupied by sheer force of character, 
but which does not seem until the twentieth century to 
have been recognized as an essential characteristic of the 
office. Electors are now asked to trust the Prime Minister 
to pursue whatever pohcies he shall think fit, rather than 
to approve in advance some definite programme with 
which he has gone to the country. They, and Parliament 
as well, are required to hsten to his confessions of faith, 
hope, despair, subterfuge, error and perplexity, but he 
has reached a semi-mystical position in the constitutional 
system that makes him able to demand and to secure 
from them a blank cheque such as Pitt would have failed 
to recognize, Peel would have refrained from using, 
Palmerston would have laughed at, Gladstone would 
have torn to pieces and Disraeli would have held up to 
the hght. Prom the Divine Right of Kings, three hundred 
years of constitutional development and controversy has 
brought Great Britain to something that seems to have 
features of the Divine Right of Prime Ministers. Since 
1922, when Lord Curzon was passed over in favour of 
Mr. Baldwin, it has been recognized that membership of 



292 


Libertarian Constitutions 


PT. YU 


the House of Lords is not compatible with the premier- 
ship. It has yet to be established that any other cabinet 
office (with the exception of that of Chancellor of the 
Exchequer, where there has always been a practical bar 
ever since the Treasury went into commission) carries a 
similar incompatibility. Indeed, the Ministerial Salaries 
Act of 1937, by limiting the number of ministers and 
under-secretaries receiving the salaries specified, that 
may sit and vote in the House of Commons, seems 
calculated to preserve for members of the House of Lords 
an appreciable number of important ministerial positions 
in future governments. 

The British civil service, at which the generation of 
the reform age so justifiably pointed with scorn as in no 
way comparable to the efficient bureaucracies of one or 
two continental countries, has, in a century, changed 

civusEEvicE beyond recognition. The few hundred 
BY MERIT AND clerks of 1838, haphazardly recruited on a 
EXAMINATION Qf patrouago, had changed into a 

third of a million officials, chosen almost exclusively on 
a merit system and after careful examination. The 
merit system, introduced first into the Indian civil 
service, when the state took over from the East India 
Company in the eighteen fifties, spread within two decades 
to the home civil service, and has now completely con- 
quered every citadel except the ivory tower of the diplo- 
matic corps, and even there, though nomination survives, 
the nominees are put through the examination filter. 

The permanent and administrative side of the executive 
arm which is the civil service (including the police force), 
CABINET formal and symbolic side which is the 

GIVES UNITY crown, and the political and parliamentary 

TO GOVERN- .Till ^ ^ 

MENTAL Side which is the ministry, are linked to- 

SYSTEM gether by the cabinet, whose members are 

at one and the same time the heads of „ government 
departments in Whitehall, the leaders of the party in 
power in the Houses of Parliament, and Privy Councillors 
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advising the king at Buckingham Palace. A cabinet 
minister may have to divide himself into three parts in 
the course of his duties, but this division of functions 
paradoxically has to serve to keep the machinery of 
state working together, or if it does not, so much the 
worse, for he is the only common denominator in the 
system. Such a system, of course, has its dangers, and 
the two constitutional principles of the sovereignty of 
Parliament and the rule of law which were definitely 
established during the century following the revolution 
of 1688, and given new significance by the legislative 
activity of the nineteenth century, had reached their 
apogee when Dicey defined and discussed them with 
crystal clarity in the eighteen eighties. At that time 
Parliament stood at the pinnacle of its prestige, and even 
Prime Ministers trembled before it. As a law-making 
body it had, in the space of half a century, transformed 
the country. Parliament had done so much in so short 
a time that it was perfectly natural to insist upon the 
axiom that there was not hin g that Parliament could not 
do (except, of course, to order the extermination of all 
blue-eyed babies, as Dicey, with heavy humour, pointed 
out), and British liberties appeared so secure behind the 
inflexible armour of the rule of law that Dicey^s praise 
of certain foreign ways of doing things seemed almost to 
be irrelevant. But a quarter of a century 
later JJicey himselt was begmnmg to doubt of parlia- 
whether the rule of law was being fully main- 
tamed, though he stoutly denied that the 
sovereignty of Parliament, as he had defined it, had been 
impaired, and after the lapse of a further quarter century 
another prominent lawyer was discussing what he called 
The New Despotism ” and the Lord Chancellor of the 
day (1929) was setting up a committee to report on the 
safeguards necessary to secure the constitutional prin- 
ciples of the sovereignty of Parliament and the supremacy 
of the law. This committee had to consider the powers 

IT 
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exercised by and under the direction of (or by persons or 
bodies appointed specially by) ministers of the crown, by 
way of delegated legislation and of judicial or quasi- 
judicial decision. 

Both these enquiries were based upon the assumption 
that Dicey’s famous analysis of the British constitution 
had been a soimd one, and that a careful adherence to the 
principles of the sovereignty of Parliament and the rule 
of law was still advisable, but from other quarters came 
the suggestion that, even if they were valid when Dicey 
wrote, these principles were now antiquated and hardly 
suited to the needs of the British state. It was argued 
that the complexity of modern government 
PRINCIPLES made delegated legislation absolutely essen- 
ATTACKED AS ever-increasiug extent in all 

civilized countries ; that acts of Parliament 
could no longer foresee every eventuality, and must per- 
force give ministers discretion to amplify, modify or even 
to ignore certain of their clauses. It was also argued that 
a similar pressure had caused officials to assume judicial 
or quasi- judicial functions under the direction of depart- 
mental heads, and that though this trial by Whitehall ” 
was not legally trial at all and was actually a denial of 
the rule of law, the remedy was not simply to cut off 
its head and return to the Dicey-pure principle, but to 
recognize that these bureaucratic judicial powers must 
be regularized by the adoption of some form of droit 
administratif, for the evil was not the existence of adminis- 
trative tribunals, but to have the courts without the law. 
Even Dicey himself, while asserting that the basic prin- 
ciples of the British constitution in the year 1884 were 
the sovereignty of Parliament and the rule of law, had 
suggested the advisability of making use of delegated 
legislation, and had pointed to the merits of a system of 
administrative law, but his plea for a systematic treat- 
ment of future needs in these directions was ignored. 

While the growth of administrative tribunals without 
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any systematization under a code of administrative law 
might have alarmed Cobden as much as it did Dicey and 
Hewart, he would probably have expressed gratification 
at the reorganization of the ordinary courts 
of law that has been carried out in Britain tion of 
since his day. He himself saw the begin- 
nings in the creation of the Judicial Com- 
mittee of the Privy Council in 1833, of the Coimty Courts 
in 1846 and of the new Probate, Divorce and Admiralty 
Courts, but the reforms of 1873-94 and subsequent 
changes, produced a thoroughgoing and much needed 
simplification by completing the fusion of law and equity, 
drawing the line carefully between central and local 
courts, as well as between civil courts and criminal courts, 
and rounding off the system of courts of appeal. He 
might have been less complacent about the disappearance 
of one ancient legal institution, the grand jury, or jury 
of presentment, in the twentieth century. 

Cobden saw also the beginnings but not the completion 
of the reorganization of British local government institu- 
tions. The Poor Law Amendment Act of b,eobgaotza- 
1834 had set up the Union, an administrative tion oe local 
unit intermediate between the shire and the 
parish and had applied the principle of election in the 
choice of the new local guardians of the poor, while the 
Municipal Corporations Act of 1835 had extended the 
principle of election by all ratepayers to the government 
of aU the boroughs of the country (with the exception of 
the City of London and Winchelsea). The Public Health 
Acts of 1848 and 1872 created local government districts 
and rural and urban district councils for areas outside 
municipal boundaries, but not imtil the County Councils 
Act of 1888 and the District and Parish Councils Act of 
1894 was the new democratically elected hierarchy of 
local government bodies in administrative counties and 
county boroughs, in urban and rural districts and in 
civil parishes, completed, and virtually all the ad hoc 
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bodies (that bad been created for special purposes in the 
era of transition) liquidated. The Local Government 
(De-Rating) Act of 1929 completed the absorption of 
the ad hoc authorities into the regular local government 
system, by abolishing the one remaining type, the boards 
of guardians of the poor created in 1834, and replacing 
them by public assistance committees of the local 
councils. With the reorganization of local government a 
new class of expert came into existence, the paid local 
government official, devoting his whole time to work that 
had previously fallen by rotation upon citizens as a whole, 
and making possible the efficient working of the policies 
laid down by the elected local councils, whose members 
were unpaid and rarely able to devote more than a part 
of their time to local government. The central govern- 
ment, which had abandoned so much of the initiative 
in and control over local affairs in the seventeenth and 
eighteenth centuries, was able to ensure that, having 
created a new and uniform system, it could keep it 
uniform, notably by the power to make or withhold 
grants for local purposes, and by its inspectorate to super- 
vise local government activities. 

In 1938 Great Britain remained a monarchy. Cobden 
lived to see the British monarchy once more a popular 
VICISSITUDES mstitution after a sorry fall in its prestige 

or THE at the hands of the sons of George III, but 

he cud not see it go once more under a cloud 
in the late eighteen sixties and early seventies (when 
Bagehot could write of “ a retired widow and an unem- 
ployed youth ” and a vigorous republican movement 
could briefly flourish) nor rise to new heights as an imperial 
symbol after 1877. The coronation ceremony of 1937 
would have presented familiar features, but the abdication 
crisis of 1936 would have been beyond his experience or 
imagination. 



CHAPTER XXII 


EXPANSION OF WESTERN CONSTITUTIONALISM— 
LIBERTARIAN INSTITUTIONS IN TRANSLATION 

The expressionist state was developed by gradual pro- 
cesses, and upon a basis of existing institutions, in the 
United States of America, France, Britain, 

Switzerland, the two Netherland and the goveriimenx 
three Scandinavian countries, to a degree that ™ 
made it, by the end of the nineteenth century, the most 
envied form of political organization m the world, but in 
no other sovereign state had it, by that date, achieved 
conspicuous success. In Latin America the Brazilian 
empire, which had contained germs of a libertarian 
regime, disappeared in the eighteen eighties, and of the 
republics only Chile seemed capable of a sustained effort 
in the direction of parliamentary government as under- 
stood in libertarian countries. In Europe the short-lived 
first Spanish republic of 1873, which also might have 
developed in this direction, expired after a few months, 
and the trend was arrested (as it had been previously in 
1814, 1823 and 1846 and was to be yet again m 1936), 
while the inflated Piedmontese Statuto in umted Italy 
gave only a hbertarian veneer, and neither in member- 
state nor in Beich did united Germany or disunited 
Austria-Hungary embrace the hbertarian form or even 
acknowledge it to be desirable. 

Outside Europe and the independent states of the 
Americas, the most highly developed forms of government, 
until quite late in the nineteenth century, were the more 
subtle kinds of oriental despotism, such as were practised 
by the Manchu dynasty in China, the Tokugawa Shogunate 
in Japan and by certain of the “ protected ” princes of 
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India, Malaya and the East Indies. The new era of the 
expansion of European interest in these parts of the 
world, and the revival of imperialism that 
” if engendered, were pioneered by the leading 
WIDENS ITS hbertarian states, and one by one the 
oriental despotisms found themselves losing 
face in contact with these states, either by having to 
submit to the loss or drastic curtailment of their inde- 
pendence, or else by having to make humiliating con- 
cessions in the form of trading privileges and extra- 
territorial rights. It was only natural that this libertarian 
form of government, which appeared to make its expon- 
ents so irresistible against oriental rulers and peoples (or 
even against semi-oriental ones like those of Turkey and 
Russia), should have presented itself as worthy of study, 
and possibly of emulation, by those who had been bruised 
in contact with it. This type of government appeared 
to go hand in hand with the highly developed economic 
organization and industrial development of the con- 
querors, but while the latter could only be copied by 
slow and painful processes, the former could be made 
use of, it was thought, simply by producing libertarian 
constitutions in translation. 

Though there was much jfreedom in the translation, 
this freedom did not always extend to the form of govern- 
ment set up, any more than it had done when the new 
republics of Latin America had translated the United 
States constitution into Spanish and Portuguese for 
themselves. This applied as much when the hbertarian 
form was translated for the use of depen- 
IN dencies of the hbertarian states themselves 

TBANSLATioN whcn it was adapted by independent 

states. The hbertarian states have been most grudging 
with their free institutions except to dependencies situated 
at great distances from the mother-country, in temperate 
lands, and populated by people of their own or similar 
racial stock. These obtained a large and increasing 
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measure of home rule, but dependencies in temperate 
lands, near or adjacent to the mother^country, tended for 
strategic and other reasons to be kept on a much shorter 
string. The best they could hope for was to be ruled as 
integral parts of the states under whose sovereignty they 
had fallen, but more often they were ruled as provinces 
with less liberty, either of the subject or of self-expression 
as communities, than was possessed by the peoples of 
the dominating states. The British policy toward Ireland 
and the French toward North Africa are cases to point, 
and though libertarian institutions did not exist in the 
Hapsburg monarchy, provinces such as Bosnia were far 
more remote from them than were the two dominat- 
ing partners in the Ausgleich. Tropical or sub-tropical 
dependencies not too far distant from the mother-country 
could sometimes be treated integrally, but when far away 
they tended to be subjected to strict military control for 
the protection of the ruhng minority and of its interests. 
Empty and undeveloped lands had first to be populated 
from the home country, and these tended to copy the 
form of government at home with certain variations, if 
they were allowed to do so, but dependencies with large 
existing populations and estabhshed dynasties, either 
continued with their old institutions after the old rulers 
had been made vassals of the dominating state, or else 
the rulers were deposed and they were placed under 
imposed bureaucratic systems run by imported ad mi ms- 
trators. The greatest diffi-culty in the early stages of the 
imperial revival was experienced wdth tropical depen- 
dencies containing large uncivilized or semi-civilized 
peoples (such as the Belgian Congo), but later on a greater 
problem arose in connection with dependencies (such as 
India) which contained large populations with pre-existing, 
perhaps ancient, civilizations of their own, upon which the 
culture and institutions of the ruling state had, it was 
thought, to be grafted. 

Britain, France, the United States of America, Bel- 
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gium and Holland, all belonging to the libertarian circle, 
emerged as the leading colonial powers of the imperial 

revival. Germany and Portugal, neither of 
coLONM^^ which could have been called a libertarian 
POWERS AND state at the end of the nineteenth century, 

OTHERS 1 . T 

were then the only other colonial powers 
of consequence, but Germany's was but a skeleton of a 
colonial empire, and was soon to disappear (to become a 
skeleton in the cupboard for the rest of the colonial 
powers) and Portugal's was but a remnant of her spoils 
of the first great modern era of European discovery and 
expansion overseas. 

France, Belgium, Holland, Germany and Portugal 
refrained from giving the libertarian principle its head 
PRANCE, hi any of their colonies. Though the policy 

HOLLAND, Qf << association " replaced that of '' assimila- 

BELGIIJM, ^ 

GERMANY AND tion " iu Franco's attitude toward her 
PORTUGAL colonies, and their limited but direct repre- 
sentation in the French Senate and Chamber of Deputies 
made the central legislature of the republic a truly 
‘‘ imperial " parliament such as the British Parliament 
had never been, her colonial system allows for no fully 
self-governing colonies, though partial self-government 
has in places been granted. The Dutch East Indies, or 
Netherlands India, and the lesser Dutch colonies, have 
been treated to even fewer gestures in the direction of 
self-government, and the Belgian Congo, rescued from 
the untrammelled clutches of Leopold II by the cession 
of the cynically named Congo Free State " in 1907 and 
by the colonial law (which placed it under the control of 
the Belgian parliament), has continued to be ruled on the 
‘‘plantation” basis. The German colonies lost in 1919 
had been administered by skilled administrators entirely 
under the control of the home government. Portugal 
deposed her ruHng dynasty and became ^ republic in 
1910 without her “ old colonial system ” being appreciably 
affected. The same may be said of the effect of her law of 
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1920 and her decree of 1930, each of which re-wrote section 
V (colonial administration) of the constitution of 1911. 

Though Britain has continued to keep many, and the 
United States a few colonial territories, in a purely 
dependent state, the problems for these 
two countries were more complex and the 
governmental solutions devised more varied. 

Britain’s crown colonies of various sorts (but aU under 
governors directly responsible only to the home govern- 
ment) stand at one end of the scale, and Canada, Australia, 
New Zealand, South Africa and Eire (all for most practical 
purposes independent nations with individual constitu- 
tional systems, which receive separate notice elsewhere), 
at the other, but intermediate between these, several 
small territories (such as Ceylon, Cyprus and Burma and 
the '' lost dominion ” of Newfoundland) and one very 
large one (India), stand in a more ambiguous position. 

Nowhere in the world has the hbertarian tradition had 
such a struggle with its conscience as in British India 
during the last hundred years ; nowhere else 
have British institutions been translated 
into such startling Baboo; nowhere else has so little 
substance of self-government cast so many shadows of 
constitutional forms. After two centuries and a half 
of administration by the East India Company of a 
territory constantly growing in size and complexity, 
British India came under the exclusive control of the 
British government in 1858, the government having 
participated in its supervision and in the completion of 
a centralized administration since the reorganization 
resulting from the legislation of the last quarter of the 
eighteenth century. The pohcy of centralization and 
strict admirdstrative control by British officials was 
continued (being underlined by the creation of the “ Indian 
Empire ” in ,1876) into the twentieth century, and while 
the principles of the libertarian state became familiar to 
an ever-increasing number of Indians, with the spread of 
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western education in their country, these principles found 
little place in the government of India before 1919, and 
a place still quite unacceptable to advanced Indian 
opinion under the system of '' dyarchy ’’ set up by the 
Government of India Act passed by the 
DYAECHY, British Parliament in that year. The 
pressure of war conditions, just as it had 
prompted Parliament to grant a measure of female 
suffrage at home and further to democratize the system 
of representation generally, also produced the declaration 
of August 20, 1917, which promised the gradual develop- 
ment of self-governing institutions with a view to the 
progressive realization of responsible government in 
British India The Chelmsford-Montague report, which 
followed upon this declaration, introduced into Indian 
constitutional history the system of dyarchy that was the 
salient feature of the act of 1919. Under it certain of the 
local governments in the provinces which, up to that 
time, had merely acted as agents of the central govern- 
ment of India, had specified powers transferred to them, 
and ministers responsible to elected provincial assemblies 
were to exercise these transferred powers. The 
remaining, or reserved powers still lay directly in 
the hands of the central government of India, which 
was now given a bicameral legislature consisting of a 
legislative assembly (a majority of whose members were 
to be elected) and a council of state (with a nominated 
majority). Only three per cent of the population of India 
was eligible under the rigorous suffrage qualifications to 
take part in the provincial elections, and the provincial 
governors could override the elected ministers even with 
regard to the exercise of the transferred powers, while 
with regard to the reserved powers (herein lay the essence 
of dyarchy) they acted, under the Governor General, 
without any reference whatever to the prqvincial legis- 
latures or ministers. In essence this still left India wdth 
a unitary form of government (for the transferred powers 
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were only tentatively handed over) rigidly prescribed by 
the British Parliament, and incapable of amendment 
except at Westminster. 

The ten years period of experiment with this pale and 
distorted reflection of certain elements of the libertarian 
state, left both India and Britain only too willing to 
abandon it. The Simon commission re- 

SIMON COM- 

ported in 1930, the British government mission and 
defined its attitude toward the recom- 
mendations of the commission as substantial acceptance 
in a White Paper issued in 1933 after a series of '‘Round 
Table Conferences ” with Indian rulers and leaders of 
opinion, and a new Government of India Act went on 
to the statute book in 1935 after a stormy and difficult 
passage. The slowness of this procedure meant that the 
constitutional arrangements of 1919 (themselves not fuUy 
put into operation until 1921) were continued for almost 
a decade beyond the ten year experimental period. The 
most important parts of the act of 1935 did not come into 
effect until April 1, 1937. The commission had recom- 
mended, and the act embodied the abandonment both of 
the experiment of dyarchy and of the traditional policy 
of strictly centralized government. A federal system was 
to be set up in British India and extended, 
with their consent, to the territories of the system to 
native princes, while Burma was to be com- ^ 

pletely separated from India. The provincial electorate 
in British India was to be increased to at least ten per 
cent of the total population and to contain an appreciably 
larger proportion of women. Provincial autonomy of a 
far reaching sort was to be set up, with governments 
responsible to the elected legislatures (which might be 
either unicameral or bicameral), but the provincial 
Governor had the right either to veto legislation or to 
refer it to the Governor General at Delhi, under whose 
direction he still remained. This safeguard, considered 
essential both by the Simon commission and by Parha- 
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ment, was much criticized in India as a continued devia- 
tion from the libertarian principle, and friction in the 
working of the new system has already resulted from it. 
Nevertheless, the Simon commission report represents a 
far franker treatment of the problems connected with 
translating the libertarian principle to regions with quite 
different traditions, than any previous British approach 
to the momentous problem of the government of India. 
As striking as Macaulay’s famous recommendations 
regarding educational policy in India, and far more 
comprehensive in its understanding of the problems 
involved, the Simon report discusses the applicability of 

the British model to India’s constitutional 
OP BBiTisH needs and capabilities. British Parha- 
iNSTiTTjTioN-s mentarism in India is a translation ” it 

QUESTIONED 

points out, '' and in even the best trans- 
lation the essential meaning is apt to be lost. ... It 
does not follow that it will suit everybody. ... In 
England, it results in stable government largely because 
of the extent to which the Cabinet controls the House 
of Commons, instead of the House of Commons controlhng 
the Cabinet. ... We consider that the precedent for 
the Central Government in India must be sought for 
elsewhere.” For this reason a unitary solution with a 
central Indian legislature in any way resembling the 
British Parliament in organization or structure should 
be abandoned in favour of the ideal of an All-India 
federation. A federated India could not immediately be 
brought into being because prerequisites were the exist- 
ence among the members of the federation of a degree of 
autonomy such as the provinces of British India did not 
as yet possess and a measure of willingness to federate 
such as a number of the native rulers did not as yet 
exhibit, but nevertheless the ultimate Constitution of 
India must be federal 

India is thus just entering upon another experiment 
with libertarian trends^ and though many of the old 
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safeguards have been inserted into the new constitution 
by the British government and Parliament, this new 
translation seems to be nearer to a realization of the 
inadequacy of mechanical and arbitrary solutions to the 
problem of India’s government, either by her own people 
or by anyone else, than any previous effort. Better hopes 
for the future lie in the recognition as a first principle by 
the Simon commission and by a majority of Parliament 
that '' the new Constitution should, as far as possible, 
contain within itself provision for its own development ”, 
so that India may be freed from having to go hat in hand 
to Westminster every decade or so for a fresh Government 
of India Act, and in the admission that 
India is more likely to find useful precedents precedents 
in building up an appropriate Ubertarian 
form of government and expressionist state 
in the other federated nations of the British Common- 
wealth and in the United States of America than in the 
unitary and highly individualized system of Great Britain, 
for To imagine that a constitutional structure suitable 
for 45,000,000 of British people, mainly urban, will serve 
equally well for 250,000,000 of Indians spread over a sub- 
continent and Hving in half a million villages, is unreason- 
able 

The embarrassment of a people that had developed 
its own institutions along libertarian lines, when con- 
fronted with the problem of governing distant depend- 
encies inhabited by considerable ahen populations of 
different civihzations from their own, was also felt by 
the United States of America when she ac- 
quired, toward the end of the nineteenth empire op 
century, an island empire mainly at the 
expense of Spain. The process of preparation of a newly 
acquired or developed region for statehood as an equal 
member of lihe American union, which she had applied 
with such conspicuous success to her continental terri- 
tories throughout the nineteenth century, was not accepted 
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as suitable for the Sandwich Islands, or Cuba, or Puerto 
Rico, or the Philippines. The first of these early reached 
the stage of an organized territory and its inhabitants 
received American citizenship, and as such it has remained, 
but the Foraker Act of Congress (passed in 1900 and sus- 
tained by the Supreme Court in 1901) excluded the 
inhabitants of the others from American citizenship and 
declared that they were not to be treated as part of the 
United States ; her laws were not automatically to apply 
to them and they remained outside her tariff 
ACT, woil. There was no intention of admitting 

them to the union. They were to be kept 
as dependencies, and their civil status and the political 
rights of their inhabitants were to be regulated by Con- 
gress. Cuba was almost from the first treated as a pro- 
tectorate rather than as a possession, and after a period of 
strict control by the United States (exercised through both 
military and economic channels) she has tended to drift 
into the governmental ways of the typical Latin American 
repubhc. Britain’s protectorate over Egypt presented 
some parallels to that of the United States over Cuba. 
Puerto Rico is the dependency about which the United 
States has most conspicuously failed to make up her 
mind. Although it has been organized as a territory 
and its inhabitants have been given American citizenship 
(as those of Cuba and the Philippines were not), which 
is the first step in the direction of statehood and member- 
ship of the union, nothing further has developed along 
this line since the Jones Act of 1917, and a native demand 
for independence is pulling in another direction. 

While the United States has appUed a feature of her 
well-tested governmental system to Hawaii and Puerto 
Rico by organizing them as territories with representative 
institutions and delegates at Washington, and with 
governors appointed by the President with the approval 
of the Senate, and has discreetly turned her back upon 
the form of government practised in the republic of Cuba, 
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she has been forced to face problems far more complex 
in her most distant and most populous „ 

island dependency of the Philippines. Here, op the 
as in India, an oriental people has been 
placed under the influence of a western people possessing 
libertarian traditions, and through gradual though rather 
less grudging concessions has come within reach of inde- 
pendent self-expression through libertarian constitutional 
forms. 

The Philippines were only ruled without any native 
participation for the first ten years of United States 
sovereignty over the islands. In 1907 a native assembly 
elected on a limited franchise was created, and as upper 
house a mixed commission of American and Filipino 
members (the latter in a majority after 1913) was appointed 
by the President of the United States. The Jones Act of 
1917, declaring that It has always been the purpose of 
the people of the United States to withdraw their sove- 
reignty over the Philippine Islands and to recognize their 
independence as soon as a stable form of 
government can be established therein 
abolished the commission and created in 
its place a Senate, all but a very few of whose members 
were elected by the separate provinces of the Islands. 
The assembly was reorganized and renamed the House 
of Representatives, and the franchise qualifications were 
materially lowered. The powers of the Governor General 
were retained, but in 1918 a Council of State was set up, 
consisting of the Governor General, the six heads of the 
major executive departments and the presiding ofl&cers of 
both legislative houses. AU of these councillors of state, 
with the exception of the Governor General himself, could 
be Filipinos, and the civil service was also by that time 
predominantly Filipino in personnel. Progress toward 
the reality of a libertarian Philippine government was 
thus positive though (despite an active and persistent 
independence movement) unhurried. 
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The decision nltimately to recognize the independence 
of the Philippines having been taken (a decision such as 
no British government has as yet reached with regard to 
India) the United States brought the period of tutelage 
to its penultimate state when Congress passed the Tydings- 
McDuffie Act '' to enable the people of the Philippine 
Islands to adopt a constitution and form of government 
for the Philippine Islands to provide for the independence 
^ of same ” in 1933, and the President signed 

THE TYDINGS- ^ ^ ... ® 

MODHFEIE the act in 1934. This "'Philippine Charter 
ACT, 1934 Liberty ”, as it was called by enthusiastic 

Filipinos, provided that a native constituent convention 
should forthwith frame a constitution for the islands ; it 
must establish a republican form of government, embody 
a bill of rights, and provide for transitional arrangements 
pending the withdrawal of United States sovereignty, but 
in other directions the conventions was not bound in 
advance ; when completed the constitution must first 
receive the approval of the President of the United States, 
and then of a majority of the Filipino people in a refer- 
endum, before going into force. Before the end of 1935 
all these processes had been completed, and the final date 
of the recognition of Philippine independence and the 
withdrawal of American sovereignty was fixed as July 4, 
1946. The transitional ordinance provided for an Ameri- 
can High Commissioner to replace the Governor General 
and for the United States to continue to exercise a certain 


degree of authority over the defence, foreign relations, 
debts, loans, imports and exports, currency and immi- 
gration policy of the Philippines. The permanent features 
of the new Filipino constitution included a unicameral 


riBST NATIVE 
raxpiNO 


National Assembly, elected for three years 
by all men and (when a sufficient number of 


1935 ^^^^^^^^' them have signified their desire for the vote 
in a special plebiscite) all wopaen over the 


age of twenty-one who pay poll tax, and who are able to 


satisfy a literacy test (or alternatively possess property 
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valued at 500 pesos), and a native-born President popu- 
larly elected for six years (but ineligible for an immediate 
second term) and possessing authority similar to that of 
the President of the United States under the constitution 
of 1787. Manuel Quezon, a leader in the agitation for 
independence, became the first President of the Common- 
wealth of the Philippines, as it was now called. After 
July 4, 1946, the name was to be changed again to the 
Philippine Republic. The neutrality of the Philippine 
Republic was to be guaranteed by the United States, 
and during the transitional period the American tariff 
was to be gradually applied to articles imported from 
the Islands (which had been included within the United 
States customs boundaries since 1909). Since 1935 there 
have been demands both for a reduction (mainly from 
the Philippines) and for an increase (mainly from the 
United States) in the length of the transitional period, 
but it now seems likely that, barring untoward events, 
July 4, 1946, will actually be Independence Day for the 
Philippine Islands, and that a notable and 

. . . 1 • 1 1 • PHILIPPEN-E 

quite uncharacteristic piece oi colomal his- iheepeiid- 
tory will be brought to a close. Whether 4 ^^46 ? 
the people of the Phihppine Republic will 
express themselves through their libertarian institutions 
along the lines of the United States, along the lines of 
Latin America, or in a way of their own, remains to be 
seen, for there is no precedent, despite examination by 
both Japan and China of the possibilities and implications 
of libertarian government, to show how an oriental people, 
with their destinies in their own hands, will react to the 
stimulus of the expressionist state organization. 

The Japanese people, whose skfil in adapting western 
devices, ideas and institutions to their own uses has 
become a wonder of the world, have possessed 
a western ’’ ^constitution since 1889, and constitution 
(to use the Enghsh of a Japanese com- 
mentator) In the Japanese constitution there is no 

X 
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change yet at all since its promulgation ” fifty years ago. 
From this it might be inferred that the form of govern- 
ment adopted has proved to be satisfactory, if not to the 
Japanese people at least to the ruling house, for the 
Emperor alone can initiate constitutional changes. The 
western constitution had to be grafted upon one of the 
unshakable foundations of Japanese life, the Emperor- 
cult. Claiming divine descent for his house, and an un- 
broken line for two and a half millenia, the Emperor had 
to be made to stand behind and above every clause of 
the constitution. It was not surprising therefore that the 
observers sent to Europe to study western institutions 
before the Japanese constitution was drafted, should have 
been attracted to countries whose forms of government 
followed the legitimist rather than the libertarian tradi- 
tion. In Prussia and in the German Empire, Ito and his 
associates found the legitimist tradition glittering with 
recent successes, and with the aid of the German jurist 
RodoLf von Gneist (who had already sought to find a 
common denominator between the libertarian ideals of 
England' and the authoritarian traditions 
of the Prussian Junker class to which he 
belonged), were able to recommend a con- 
stitutional system which the Imperial house could accept 
yet which was unmistakably western in structure. The 
fundamental principle of the Japanese government ’’ 
claimed Hozumi, who was chiefly responsible for drafting 
the constitution of 1889, '' is theocratic-patriarchal-con- 
stitutionalism and subsequent commentators have 
usually hastened to hide behind the polite vagueness of 
this description, especially since Minobe called down 
censure upon himself from high places by referring to 
the throne as an '' organ ’’ of the state. 

Only foreign commentators have had the effrontery to 
subject the constitution of 1889 to any yery searching 
analysis. The constitution, though granted by the 
Emperor out of his divine goodness, is, once in existence. 
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to be regarded as '' the will of the state '' and is not to 
be changed or abolished simply by imperial decree, 
though the initiative for any such change rests ex- 
clusively with the Emperor. Thus the imperial house 
appears to have irrevocably accepted the 
principles of constitutional government, to position of 
be altered only by constitutional means, 
though it retains the authority to prevent any such 
alterations. In addition to having the initiative in 
altering the constitution (to be followed by two-thirds 
majorities in both legislative houses for the proposed 
amendment) the Emperor can legislate by decree on 
any subject in cases of emergency, and in addition there 
are certain reserved subjects (such as the succession) 
that can only be dealt with by imperial decree and which 
must not be the subject of proposals in the legislature. 
Though there is a careful division of functions in the 
Japanese state under the constitution of 1889, there is 
no division of powers. The Emperor is supreme head of 
the executive, appoints and supervises the judiciary and 
has an absolute veto over legislation. He is advised by 
a nominated privy council of twenty-six members, all 
of whom must be at least forty years of age. The members 
of the cabinet are chosen by the Prime Minister, but are 
responsible collectively to the Emperor and not to the 
diet, and all imperial decrees have to be countersigned 
by a minister. 

The upper house of the diet is composed of hereditary 
members to whom are added others nominated by the 
Emperor, usually for life, and a certain number of mem- 
bers elected (subject to acceptance by the Emperor) by 
the lower orders of nobility, and by the cities and pre- 
fectures jfrom among their highest tax- 

® ° BICAMERAL 

payers for a term of seven years (variable diet anb 
at the discretion of the Emperor). The 
lower house is elected by the people accord- 
ing to the current electoral law, which has provided for 
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universal manhood suflfrage since 1925, before which time 
there was a property qualification which kept the number 
of legal voters down to under half a million. Both 
houses may initiate legislative proposals (but the lower 
may not propose the alteration of the composition of 
upper, the upper may not initiate money bills and neither 
may deal with reserved subjects). The diet must be 
summoned each year and new elections must follow 
within five months of a dissolution. The House of Peers 
cannot sit while the House of Representatives is dissolved. 
The cabinet may at any time adjourn the diet for two 
weeks and may ask the Emperor to dissolve the lower 
house and to put an unpassed budget into force. Ministers 
may sit and speak in either house, but because their 
responsibility to the legislature is not provided for in 
c; ^ the constitution and has not subsequently 

MENTABY ” dcveloped, a '' parliamentary system ” of 

GovERNiviENT govemmeut has not come into existence in 
Japan. Ito formed a government party ” when he was 
Prime Minister in 1900 and Hara headed the first ''party 
government” in 1918, but, forcibly divorced from 
responsibility, parliamentary parties in Japan have as 
yet created little impression upon the regime or upon 
the mass of the people. The rights and duties of the 
subjects of the Emperor are defined in chapter II of the 
constitution, which present no unusual features and 
appears to owe its inspiration to the Belgian constitution 
of 1831 or to one of its imitators. The local prefectures 
have elected assembhes, but the prefects are appointed 
by the Emperor. Though the Prussian influence is un- 
doubtedly the strongest direct inspiration, the Japanese 
constitution echoes features of most of the western con- 
stitutions in existence when it was framed, yet the general 
impression received that all these western features have 
been pressed into a pre-existing mould and shaped to the 
exigencies of the Emperor-cult. To what extent the 
Japanese constitution of 1889 plays a genuine part in 
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the life and government of the people it is difficult for 
the foreigner to judge. Perhaps it is about as funda- 
mental as are the western clothes which a Japanese puts 
on when he goes about his business, only to discard them 
for native Japanese costume directly he gets back home. 
When Japan went out into the world she felt that she 
ought to possess the fashionable constitutional garb of 
the successful western nations, and if she has never felt 
quite at home in it, it is not surprising that she should 
not have taken it too seriously. 

Though the Ming dynasty had adopted the western 
calendar before the middle of the seventeenth century 
(and taking it from the Jesuit missionaries, China thus 
employed the Gregorian calendar for over a century 
before Protestant prejudice permitted its acceptance by 
England) the Manchu dynasty, which lasted from 1647 
to 1921, was virtually impervious to western influences. 
During the last years of the dynasty the traditional 
examination system was abolished, and a representative 
system of government was promised in 1908, but it was 
not until the republican and revolutionary movement, 
which had been organized abroad (principally in Japan 
and the Phihppines, but also in America 
and Europe) achieved success in 1912, that BEvoLimoN 
the doors to western constitutional influence 
were opened. P)r. Sun Yat Sen, the first President, and 
pohtically the patron saint of modern China, was a 
product of the Hong Kong Medical College and had 
studied western constitutionalism in Europe and America 
with remarkable thoroughness. As Sun Yat Sen (or Sun 
Wen as he has been called in China since his death) saw 
western constitutional ideas and practices, so also has 
China as a whole tended to see them. 

A certain amount of unreality surrounds the three 
constitutions that have been devised for China siuce the 
revolution of 1912, because circumstances have prevented 
any one of them from going more than nominally into 
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force, even in the part of China actually under the 
control of the government promulgating it, just as circum- 
THREE stances have recently prevented the adop- 

REPUBLicAN ^iiou aud promulgation of a fourth republi- 

CONSTITU- . , 

TioNs, 1912, can constitution to replace that of 1931. 
1923 AND 1931 provisional constitution of seventeen 

articles of 1912 set up a presidency on the American model 
and a unicameral national assembly of an equal number 
of representatives from each province, nominated by the 
provincial military governors. Individual rights were 
guaranteed, a cabinet system copied from France 
and an independent judiciary were created. This con- 
stitution remained nominally in force until 1923, when 
the Pekin government, which exercised control over 
north China only, published a new constitution of a 
conventional western type. This was never recognized 
by the south, which was under the control of the Kuomin- 
tang (People’s Revolutionary Party) and after the Pekin 
government went into eclipse following the successes of 
the Kuomintang in central China in 1926, the new 
nationalist regime established at Nanking drafted in 1931 
a fresh constitution under the direct inspiration of the 
ideas of Sun Yat Sen, who had died in 1925 and whose 
Three Principles of the People ” had already become 
the political bible of nationalist China. This work, 
together with Sun Yat Sen’s wiU and the Kuomintang 
programme published in 1926, contains everything that 
the constitution embodies. 

The three principles of the people, according to 
Sun Wen, are Nationalism, Democracy and Livelihood. 
THE THREE Natiouahsm involves national independence 
TEiNciPLEs OP and race equality. In the Orient only Japan 
THE PEOPLE Siam are completely independent, but 

though China is diverse in race she can be united and 
independent as are the United States of. America and 
Switzerland. Her '' five nations ” can become one. She 
needs to be accorded self-determination as defined by 
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President Wilson, and as a nation must revive her great 
tradition of learning and her inventiveness, while at the 
same time learning and absorbing all that is best of the 
West. Democracy means political rights for the people, 
and in the West is most developed in Switzerland, but 
even there it is incomplete, for to be complete it must be 
direct. China has httle to learn here from the West, as 
in the past she has allowed too much individual Hberty, 
and she must above all now learn to need a strong central 
government and cease to fear it. Livelihood is economic 
rights for peasants and workers and a solution of the 
problems of land and capital. China needs no cure for 
the evils of capitalism, but to know how to avoid them. 
No form of western sociahsm is at all suitable for China. 
The development of state industries, particularly textile, 
is most urgently needed, and the removal of unequal 
treaty concessions to outside powers is essential. 

To bring these three principles to the people of China 
Sun Wen proposed and the Kuomintang in 1928 disposed 
that a fivefold constitution should be 
framed. The constitutions of other coun- coNSTirnnoN 
tries are divided into three component parts. 

The constitution of five component parts is the fruit of 
■my labours alone” he had written. The United States 
had first defined precisely the threefold constitution and 
this had been taken as the model by many other coun- 
tries ; England, on the other hand, had developed not 
three powers but one authority, wielded by Parliament 
and confined at any given time to one political party , 
old China had possessed a system of three powers under 
one authority like the English, but the old Chinese system 
had added the powers of examination and punishment, 
which were quite independent of the emperor, who could 
himself be punished instead of being able to do no wrong. 
The constituliion of five parts or authorities combines the 
Western system of three separated powers with the Chinese 
system of three powers subordinate to the emperor and 
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two independent ones. The old Chinese system and the 
modern English system must both be rejected because of 
their over-concentration of authority. 

The constitution of 1931 followed these ideas as closely 
as the conflict of interpretations and certain obvious 
difficulties presented by the situation in China would 
permit. A government council of fifteen members, whose 
chairman was to be President and commander-in-chief 
of the forces, was set up side by side with the five councils 
(or Yuan) recommended by Sun Wen (the executive, the 
legislative, the judicial, the examining and the punishing). 
The examining council was to be responsible for national 
education and the punishing council would deal with the 
misdemeanours of, and complaints against officials, rather 
by analogy with the working of droit administratif and 
the administrative tribunals in certain western countries. 
Also in accordance with the views of Sun Wen, the citizens 
were to exercise the rights of universal election, the 
initiative, the referendum and the recall, but these were 
left to be worked out later. In practice this constitution 
was never properly applied, and in 1935 Chiang Kai Shek, 
who had succeeded Sun Wen as head of the Kuomintang, 
assumed dictatorial powers. The Japanese invasion of 
1937 and its consequences have pushed the realization of 
the libertarian ideal, in any form, even more into the 
background. 



PAET VIII 

NEO-NATIONAL CONSTITUTIONS — 
THE DERIVATIVE STATE 



Neo-National Constitutions — The Derivative State 


The imperial revival and the consequent preoccupation with the 
consequences of expansionist policies led to a period of relative 
stagnation in the internal constitutional sphere in most states 
between about 1886 and about 1905. But the decade preceding 
the war of 1914 saw a new quickening of constitutional activity^ 
presaging to a certain extent the revolutionary changes of the 
following decade. During the course of the war certain con- 
stitutional movements were greatly strengthened by events and 
circumstances, and institutional reform which had been un- 
successfully demanded for several decades now occurred in a 
number of countries. As a result of the war very great changes 
in the nature, number, and boundaries of states took place, and 
a whole crop of new constitutions appeared in both new and 
existing states. 

A general pattern, subject to wide local variations, is to 
be discerned in these neo-national constitutions. The unwieldy 
composite states tend to disappear, and smaller entities, more 
closely approximating to nation-states of the type developed 
earlier in western Europe, to take their place. Four great 
empires, the German, the Austrian, the Russian and the Turkish, 
are disintegrated, and monarchical institutions are banished 
from all four. The new states that appear are all republics, 
though certain states that associate greatly enlarged territory 
with royal leadership remain monarchies. Certain dependencies 
become separated from their mother -countries as the result of 
pressure or promises arising from war conditions. These 
emancipated territories devise constitutions of a type that fits 
into the prevailing pattern. 

The post-war constitutions tend to be based upon the prin- 
ciples of nineteenth-century liberalism, with democratic devices 
carried to a logical conclusion. They exhibit more ideology 
than originality and only in one or two instances are they based 
upon native constitutional and institutional foundations to any 
fundamental extent. These have worn better than the purely 
derivative ones. Perhaps the greatest common defect was the 
adoption of purely political constitutions in an era which had 
outgrown their limitations. Constitutional efforts along the lines 
of economic organization were tentative. The resultant reaction 
was not. 
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THE SUCCESSION STATES OF CENTRAL AND EASTERN 
EUROPE 

By the end of the nineteenth century the state and 
governmental system of Europe, and indeed of most of 
the world, seemed to have reached some- 
thing approaching stabihty. France, Ger- at end op the 
many and Italy had devised new constitu- ^^^teenth 
tional systems, and after the seventies 
amendments to these were few and insignificant. Britain 
and the United States of America were occupied with 
piecemeal social legislation and tariff controversy and 
with the tying up of the loose ends in constitutional 
systems which also had been redefined several decades 
earher. Constitutional change of any spectacular sort 
was confined to the Balkan fiinge of Europe and the 
more unsettled countries of Latin America. There was 
much activity and experiment in the government of the 
separate states of the United States of America and in 
the separate states and provinces of those regions which 
were to become the British Dominions, but, except in 
Canada, this was not yet matched on a national scale. 
Among the smaller Hbertarian oormtries there was a 
Rimilar atmosphere of governmental stability. Even the 
Austro-Hungarian empire was still holding together under 
the Ausgleich of 1867, while the Russian autocracy had 
managed to prolong its rule without following up the 
economic and social reforms of the sixties by any con- 
cessions in the field of government. China remained 
moribund under the hand of the Manchu dynasty. Only 
in the extreme Orient did a new constitutional r^ime of 
primary significance appear, in the Japanese constitution 
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of 1889, and this was a symbol of westernization rather 
than a contribution to political science. National boun- 
daries were altered, but rarely in the interests of sub- 
merged nationalities. The creation of dependencies rather 
than of independence was the order of the day. 

The events and movements of the decade before 1914 
shook the complacency out of this stabilized system, and 
CHANGES particular may be compared 

OF DECADE wlth 1848 aud 1789 as an annus mirahilis 
BEFORE 1914 ^ government. In that year 

occurred the first Russian revolution, the first Douma 
was summoned and the organism known as the soviet 
was first heard of ; in that year occurred Finland’s 
national strike ” which led to the restoration of her 
autonomous constitution ; in that year the Conservative 
government fell in Great Britain and the Liberal govern- 
ment which was to initiate the most concentrated period 
of social and institutional reform since the first reform 
Parliament of the eighteen thirties, to grant dominion 
status to South Africa, and to secure the passing of the 
Parliament Act, took office ; in that year Norway 
secured her complete independence and the peaceful 
dissolution of the ninety year old personal union with 
Sweden. After this spectacular opening a new era of 
constitutional change gathered greater and greater 
momentum, A modicum of western constitutionalism 
was introduced into the government of Persia by the 
summoning of a national assembly in 1906, and of the 
Ottoman empire by the success of the young Turk 
movement in 1907, while in the Balkans two of the states 
(Greece and Bulgaria) liberated from the Turkish yoke 
in the nineteenth century revised their constitutions in 
1911, and a new sovereign state (Albania) was created 
in 1913. Austria-Hungary adopted universal manhood 
suflErage in both empire and kingdom in 19Q7-8, though 
it did not extend in practice to Hungary. Germany, in 
1911, gave representation in the Reichsrat and some 
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measure of autonomy to the Reichsland of Elsass-Loth- 
ringen. Two states, one in western Europe and the other 
in eastern Asia, gave the lie to the claim that the repub- 
lican tradition was dying, when Portugal in 1910 and 
China in 1912 dispensed with monarchical institutions. 
The United States of America, after four decades of 
status in the text of her constitution and in the attitude 
of the party in power toward it, saw two constitutional 
amendments passed in 1913, and a President take office 
(the second Democrat since the civil war, representing 
the first real break in the "'Republican dictatorship’’ in 
party politics) who possessed known radical views con- 
cerning congressional government and the state. 

The war of 1914 did not therefore break the dams 
that had held back constitutional reform. These had 
already been broken. Constitutional contro- 
versy was occupymg men s mmds almost as tio:n-al con- 
much as the armaments race and an alarm- 
ing series of diplomatic incidents. The 
budget crisis in Great Britain had no sooner been ter- 
minated by the two elections of 1910 and the Parliament 
Act of 1911, than the female suffrage agitation and the 
Irish home rule movement progressed to more bitter 
stages ; the constitutional deadlock in Russia and in 
Einland following the reforms of 1905 continued to hold 
both sides in its grip ; the constitutional schemes of the 
heir to the Hapsburg throne, and the rumours concerning 
them, continued to excite the nations and the nationalities 
in and around Austria-Hungary right up to (and indeed 
after) his assassination at Sarajevo. But the war, when 
it came, both gave a new and pressing urgency to the 
need for the solution of existing constitutional crises and 

produced a great many more. No nation 

tit 1.1 1 j.* oijtbrbae: of 

at war wanted a large disgruntled section waepbovofes 

of its population in the rear, and dissatisfied 

elements were aware of this. Few nations, 

even those that remained neutral, could afford to ignore 
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the trends of the time. Denmark, for instance, thoroughly 
overhauled her constitution in 1915. The Hapsburgs, with 
uncanny fatalism, did little to ensure the continued loyalty 
of their less privileged subject peoples ; Britain seemed to 
imagine that the Irish problem would hibernate '' for the 
duration ’’ along with other peacetime troubles, and did 
not even bother about promises ; but most governments 
hastened to grant or to promise constitutional reforms, or 
at least to consider them. Even Russia, in the notorious 
manifesto of the Grand Duke Nicholas, made overtures 
to the Poles, the largest submerged nationality in Europe, 
and the central powers were forced to outbid her, a 
situation of which the Poles wisely took full advantage. 

During and immediately after the war most existing 
states indulged in a complete or partial overhaul of their 
constitutional machinery, but they were building upon 
encumbered ground. The new states which appeared on 
the map of Europe as a result of the war, had, on the 
other hand, a clean slate from a constitutional point of 
view, and what they wrote on this slate constitutes one 
of the most fascinating chapters in the evolution of 
government Owing their existence to the success of 
a cause that proclaimed as its mission ''to make the world 
safe for democracy ” they adopted, almost without ex- 
ception, ultra-democratic constitutions based upon the 
accepted principles of nineteenth-century liberalism. The 
DEMOCRATIC number of democracies in the world was 


coNSTiTij. virtually doubled overnight, and once again 

TIONS OF NEW ® ° 

SOVEREIGN the experiment could be made on a large 


STATES 


scale that would determine whether the 


libertarian state could be successfully transplanted as a 
finished article. The only previous wholesale experiment 
along these lines, in the states of Latin America, had not 
been successful, but it had also not been conclusive. 
Isolated experiments had provided insufficient data. 
Aristotle, for the writing of his Politics, had more examples 
of democracies, as he understood them, from which to 
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generalize, than had anyone who' wished to consider 
modern democracies before the third decade of the 
twentieth century. The appearance in Europe of the 
new sovereign states of Czechoslovakia, Poland, Finland, 
Bsthonia, Latvia and Lithuania tended to redress the 
balance, quite apart from the existing states which joined 
the ranks of the democracies. Had he been writing before 
1918, Bryce could easily have dealt with his ''Modern 
Democracies ” on the same scale in one volume instead 
of two. Had he been writing in 1938 he could again have 
dispensed with a second volume, for the experiment with 
democratic institutions indulged in by the succession 
states of the Austrian and Russian empires, was as short, 
in most cases, as it was instructive. Some choose to 
regard it as the Indian summer of modern democracy, 
others as an experiment in unpropitious circumstances 
that was as surely boimd to fail as that started a century 
earlier in the new republics of Latin America. But 
whichever view is nearer to the truth, it is evident that 
the democratic institutions so enthusiastically adopted 
after the war of 1914-18 have, in less than twenty years, 
been -wiped from the slate in nearly all of the succession 
states. In their place is too often to be found, not the 
clean slate with which these countries began, and on 
which they might have been able to make an auspicious 
fresh start, but an ugly smear. 

Between 1900 and 1914 the map of Europe had, out- 
side the Balkan peninsula, barely changed. Only two 
new sovereign states had appeared, Norway in 1905 and 
Albania in 1913. None had disappeared. By 1919 the 
map had been entirely redrawn. Two 
sovereign states had disappeared, and though eubope 
the first, Montenegro, had been one of the 
smallest in Europe, the second, Austria-Hungary, had been 
one of the largest. Six new sovereign states had come into 
existence, four of them (Finland, Esthonia, Latvia and 
Lithuania) entirely at the territorial expense of the former 
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Russian empire, one (Czechoslovakia) almost entirely on 
former Hapsburg territory, and one (Poland) from lands 
that had, since the partitions of Poland in the eighteenth 
century, been under three different rulers, Prussia, 
Austria and Russia. In addition, two Balkan states more 
than doubled their territories, Serbia expanding into 
former Hapsburg territory, absorbing Montenegro, and 
ultimately changing its name to Yugoslavia, and 
Rumania taking Hungarian Transylvania and Austrian 
Bukovina on one side and Russian Bessarabia on the 
other. The names Austria and Hungary were preserved 
in two small landlocked states almost lost among these 
new and swollen political entities. The result was a net 
increase of five in the number of sovereign European 
states between 1914 and 1919, but a decrease by one in 
the number of great powers. Only Poland of aU the 
succession states came high on the list of the major 
secondary powers of Europe, measured by the triple 
criterion of size, population and wealth ; only Czecho- 
slovakia possessed, even in part, the sort of social and 
economic organization that had been developed in the 
older hbertarian states ; only Finland had recent experi- 
ence of anything approaching a hbertarian form of 
government. Nearly all these new or transformed states 
contained within their boundaries considerable minorities 
of people belonging to races or nationali- 
ties other than those which were dominant. 
The very names Czechoslovakia and Yugo- 
slavia (the latter originally known as The Triuine Kingdom 
of the Serbs, Croats and Slovenes) contained recognition 
of the fact that it had not been practicable to carry 
the self-determination of small nationalities to the logical 
conclusion of “ one sovereignty — one nationahty 
Elaborate provisions for the protection of minorities 
under the aegis of the newly created League of Nations 
were offered as substitute, and the new states were 
expected to give in their constitutions specific guarantees 
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concerning the treatment of their minorities. It was not 
felt that either self-determination or democracy could 
with sincerity be pointed to as the basis of these new 
polities of Europe if this was not done. 

The reappearance of submerged nationalities (such as 
the Poles, the Czechs, the Slovaks, the Ruthenians, the 
Ukrainians, the Croats, the Slovenes, the Pinns, the 
Lithuanians, the Esthonians and the Latvians), the 
taking away from certain existing nations (such as 
Germany, Austria and Hungary) of their alien minorities, 
and the reunion with certain others (such as Italy, 
Rumania and Serbia) of compatriots hitherto under 
ahen rule, gave the appearance of completion to the 
process of making nation coincide with state all over 
Europe, and had this been as real as it was apparent, 
governmental problems and perhaps problems of inter- 
national relations might have been greatly simplified. 

Nation-states ’’ would have been the general rule, either 
in the form of unitary states similar to Prance, or as 
federal states similar to Germany (one main stock with 
local variations) or, more rarely, to Switzerland (several 
different stocks possessing common bonds, geographical, 
economic, historical, stronger than any racial or linguistic 
differences). New unitary nation-states of a basic type 
did appear in the Baltic republics (where alien minorities 
were small and, as in Memel and the Aaland Islands, 
closely concentrated), but elsewhere the tendency has 
been for new composite states to be created out of a 
mosaic of national elements, combined in 
new proportions, and still refusing, in the tend to be 
name of strong government or through the 
insistence of the strongest nationality within 
the new state, to turn to a federal constitutional solution. 
The new states, though their average size was much 
smaller than that of the states of pre-war Europe, often 
possessed more discordant national elements than had the 

Hohenzollern German empire, as much variety of lan- 

Y 
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guage, custom and race as Switzerland (though without 
her common traditions) and almost as much complexity, 
on a smaller scale, as the old Austria-Himgary itself, but 
they turned their backs upon federalism and attempted 
to impose forms of government as unitary in some cases 
as that of France, though a homogeneous population and 
a deep-seated feeling of national cohesion such as was to 
be found in France, did not exist. 

Submerged nationalities if they were very small (such 
as the Ruthenian) or small separate proportions of larger 
nationalities if they were very isolated (such as the 
Germans in Transylvania) tended to appear on the surface 
only for a moment, to be swallowed up once more in 
composite unitary states dominated by large nationalities 
that were able to keep their heads above water (sometimes 
it seems, only by standing on the smaller peoples’ heads, 
or at least their toes). One small nationality actually 
independent for many centuries was swallowed up by this 
calculated process of territorial and national rationaliza- 


PEDEBAl 
CONSTITU- 
TIONS THE 
EXCEPTION 


tion which followed the earlier enthusiasm for complete 
self-determination, and if the Montenegrins could not save 
their independence, how could the Ruthenians and the 
Lithuanians and the Siebenburgen Germans be expected 
successfully to assert theirs. Ironically enough, of the 
new and transformed states of Europe only 
one adopted a definitely federal system of 
government, a country of homogeneous race 
and language that had been prevented from 
adhering, as a unit, to a larger federation. This was 
Austria, within whose post-war boundaries not merely 
one nationahty only, but only one portion of one nation- 
ahty was to be found. The irony has now been made 
even greater by the disappearance as a sovereign state 
of Austria, the first and as yet the only one of the new 
post-war states to be effaced from the m^;p of Europe, 
along with her elaborately federated constitutional system. 

Thus, some form of federalism, which seemed so 
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obvious a solution to the governmental difficulties of the 
new states of Europe (whose boundaries were rarelj^ 
coterminous with those of a single nationality), was almost 
universally rejected (while in Austria, where alone it was 
introduced, it has not survived, and neither has Austria), 
although within many of the new unitary states various 
systems of local autonomy and various 
provisions lor the protection of minorities local auto- 
have been set up, following in some cases rabely 

the holding of plebiscites. Sometimes these 
have been under international guarantee, but in no case 
has the full sovereignty or the completely unitary nature 
of the state concerned been impaired. Promises of local 
autonomy have tended to be honoured only after long 
delays, when not entirely disregarded, and the hundreds of 
petitions from national minorities that have been received 
by the League of Nations and the signatory powers to the 
mmority treaties, bear wdtness to the attitude of most of 
the new states to their obligations toward their minorities 
incurred by these treaties and, in some cases, by clauses in 
their constitutions. Few of them are today in a position 
to call the old Austro-Hungarian empire black in its minority 
policy, and the empire had made far fewer promises. 

Within the succession states, though federalism was 
universally spurned, the unitary principle was applied 
with varying degrees of ruthlessness. Though perhaps 
a federal constitution appeared to be the perfect answer 
to the Yugo-Slav’s prayer, the constitution of 1921 of 
the kingdom of the Serbs, Croats and Slovenes was the 
most unitary of them all* Though the other buthlessly 
nationalities, led by the Croats, advocated ^itary 
a federal system, the Serbs insisted that constitution- 
a unitary state already existed and forced 
them point of view upon the constituent national assembly. 
Copying the departmentalization of France in the era of 
the first revolution, Yugoslavia was arbitrarily divided 
into a chequer -board of small departments or coimties, 
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each with its prefect appointed by the central govern- 
ment. The historic divisions and nationality boundaries 
were deliberately avoided. Croats and Slovenes found 
that they had exchanged masters instead of entering a 
free partnership, and Montenegrins, who unlike these, had 
never been under Turkish, Magyar or Austrian domina- 
tion, also came under the steam-roller pressure of the 
Serbs. Cetinje was not vouchsafed Vienna’s nineteen 
years of precarious post-war existence as a capital city, 
though as late as 1927 (and perhaps to this day) its 
inhabitants seemed still to regard it as merely a bad 
dream that its ring of consulates and legations and the 
bar of its Grand Hotel were not occupied by repre- 
sentatives of the principal countries of the world, that 
its palace and its cathedral were not presided over by 
the picturesque figure of Prince Nicholas, whom their 
early enthusiasms had deposed, and that its government 
building did not transact more than the desultory business 
that Belgrad conceded to a departmental administration. 

In Poland also, federation was desired by some of the 
minority nationalities in the new state, but the Poles 
themselves were anxious to erase the memory of partition 
and to rebuild as soon as possible a powerful national 
unity, and the Galicians, the Lithuanians, the Germans 
and other minorities found themselves in a unitary, 
centralized state, again strongly influenced 

UNITABY ^ 

POLA 2 TD by the admmistrative system of France, 

though in Poland the historical and tradi- 
tional divisions were retained for local 
government purposes. The seizure of the Vilna region, 
containing a further million Lithuanians, in 1920, com- 
plicated the problem of ruling Poland as a unitary state, 
and her minority troubles (not to mention the troubles 
of her minorities) have been grave and extensive. 

Some other succession states with considerable minority 
problems adopted solutions less uncompromisingly unitary. 
Lithuania granted an autonomous position to the Germans 
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inhabiting the port of Memel, Finland gave complete 
autonomy to the Swedes in the Aaland Islands, and 
Czechoslovakia recognized Carpathian 
Ruthenia as an autonomous territory, with xh^compeo- 
its own diet, a native Ruthenian governor 
(appointed by the President of Czecho- 
slovakia though responsible to the Ruthenian diet) but was 
most dilatory in establishing this machinery. Though Fin- 
land, in addition to the autonomy for the Aaland Islands, 
also recognized complete equahty of rights as between 
her mainland Finnish- and Swedish-speaking inhabitants, 
Czechoslovakia was tardy in recognizing the claims to 
special treatment of the Slovaks, the Poles of the Teschen 
district (where the international boundary inconveniently 
bisected the main street of the town of Teschen) , the Magyars 
and the Suedetic Germans who hved within her boundaries. 
Once again the emphasis upon strict national unity was 
firmly insisted upon by the dominant nationahty within 
the state, the Czech leaders having apparently examined 
and rejected the idea of a constitutional system similar 
to that of Switzerland. Though Czechoslovakia’s 
minority pohcy has been by no means so unfortunate as 
that of certain other succession states, the pressure of 
recent events has caused her to reconsider her position as 
a strictly unitary state at a moment far less happy for her 
than such second thoughts might have been two decades 
earher. 

The constitutional systems of the various succession 
states had to be superimposed upon the comphcated 
cultural, linguistic and ethnic situations existing in most 
of them after the post-war settlement had established its 
equivocal “ self-determination for small nations ”, and 
neither their constitutions nor their fate can be under- 
stood if these complications are for a moment ignored. 
Just as the dj'awing of boundaries was, ideally, according 
to a principle (a century earlier it had been “ legitimism ” 
and now it was '' self-determination ”), so also was the 
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drawing up of forms of government to operate within 
these boundaries. The world was to be 
“ SAPE FOR made “ safe for democracy Autocracy, 
DEMocBAOY legitimism and even monarchy were dis- 
credited on the continent of Europe by the defeat or 
collapse of the chief exponents of these principles. The 
leaders of the victorious alhed and associated powers had 
been a democratic unitary republic (France), a demo- 
cratic federal republic (the United States of America), 
and a democratic limited monarchy (Great Britain), the 
last of these linked in somewhat amorphous political 
union to (but most tangibly assisted by) what were, in 
effect, a group of democratic federal and unitary republics. 
Their most prominent associates had been a democratic 
limited monarchy of classic design (Belgium), a dema- 
gogic limited monarchy of romantic inspiration (Italy) 
and a Balkan monarchy of great national vigour with a 
constitutional rdgime and some libertarian achievement 
(Serbia). The one autocracy associated with them at the 
beginning (Eussia) had been transformed under the strain 
of war into a new type of political community of which 
post-war Europe knew little and feared much, for it had 
deserted the aUied cause and now preached world revolu- 
tion in the name of the labouring and exploited masses. 
This was not what the bourgeois leaders of the Czech and 
the Polish national movements had worked, prayed, or 
bargained for, or the Italian, Serb and Rumanian irre- 
dentists agitated, intrigued and fought for. They found 
it easy to tiun their faces away from Russia either as she 
was or as she had been. For them, where Russia began, 
Europe ended. 

The three Baltic republics of Esthonia, Latvia and 
Lithuania, felt themselves able, with their small size 
and relatively homogeneous populations, to 

THE THREE ° i 

BALTIC adopt simple and direct forms of democratic 

REPUBLICS government. In their respective constitu- 

tions, put into force between 1920 and 1922, they aU three 
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provided for unicameral legislatures, elected for short terms 
by the people on a basis of universal suffrage, with a 
secret, direct ballot and proportional representation. The 
ministry was to be strictly responsible to the diet and was 
required by the constitution to resign on an adverse vote. 
Ministers were permitted to be members of the legis- 
lature. It was made clear that the people as a whole 
was sovereign, even though its representatives in the diet 
normally acted in a sovereign capacity on its behalf, and 
this fact was reinforced by provision for popular refer- 
endum and initiative. Both Lithuania and Latvia pro- 
vided for a president, to be elected as formal head of the 
executive (popularly elected for seven years in Lithuania, 
and elected for three years by an absolute majority of 
the diet in Latvia), but Esthonia (alone of the new states, 
and only matched by Prussia among the transformed 
states) dispensed with a titular head of the executive 
altogether. The ministry was formed from and by the 
diet, and the Prime Minister, who took the title of 
'' state-elder was the highest executive officer in the 
state. 

These three ultra-democratic constitutions, with state 
machinery simplified (especially in Esthonia) to the 

greatest possible degree, were completely constitutions 
derivative. They had no indigenous roots completely 
in the past, for these territories had hitherto 
been autocratically ruled (for centuries past by an ahen 
bureaucracy), and they reacted away from the soviet 
experiment that was being conducted by their former 
fellow subjects of the Tsars just across their borders. 
The libertarian state was taken over ready-made ; certain 
of its more decorative features, such as second chambers 
and (in the case of Esthonia) titular executive heads, 
were shorn off ; all its expressionalist functionalism was 
retained. Unhappily this new basic constitutionalism has 
proved at once too simple and too complex for the three 
Baltic republics. Lithuania, weakened and humiliated by 
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the loss of her historic capital and nearly a half of those 
she regarded as her rightful citizens at the very outset of 
her career as an independent state, was the first to abandon 
her democratic form of government. In 1926, soon after 
Pilsudski’s coup d'etat in Poland had made her large 
neighbour (with whom she had not been on speaking 
terms since 1920) appear less democratic and even more 
menacing than heretofore, a dictatorial regime of national 
concentration was set up in Lithuania as a 
ABANDONS measuTC, it was claimed, of national self- 
preservation. The democratically elected 
diet, which had been virtually a sovereign 
parliament under the constitution of 1922, was suffered 
by the government to continue to exist in impotence 
until 1927 and then was dissolved. A revised constitution 
was prepared and promulgated by the government in 
1928, and this constitution considerably increased the 
power of the President on the one hand, and of the people 
on the other as against that of the diet. But no new 
diet was summoned for a number of years, and until 
after the franchise had been amended to provide for its 
indirect election for five years through local bodies. As 
the constitution of 1928 had removed the provision that 
local government bodies must be democratically elected, 
it was possible for the government to control very closely 
the selection of candidates and the return of members. 
The diet elected in 1936 on the new basis contained only 
two members out of forty-nine who were not avowed 
supporters of the rdgime, but the government, apparently 
not fully satisfied by such lack of unanimity, now aims 
once again to amend the constitution and the franchise 
with a view to establishing the full machinery of a 
corporative state. The effect on domestic policy and 
upon constitutional reform in Lithuania of the re-estab- 
hshment of normal diplomatic relations with Poland, at 
the more than pressing invitation of the latter country, 
in March 1938, remains to be seen. 
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Botli Latvia and Esthonia retained their democratic 
systems of government until 1934, when, under the 
shadow of the economic depression and no 
doubt influenced by the establishment of ESTso^aA 
authoritarian regimes elsewhere in Europe, 1934 ^^ 
they turned to emergenc 3 r forms of govern- 
ment which they have since been endeavouring to put 
on a more regular basis. In Esthonia, continued 
agitation for the filling of what was regarded by an 
influential minority as a gap in the constitution of 1920 
by the provision for the election of a president of the 
republic, resulted, after popular rejection in a referendum 
held in 1932, in the adoption of the proposal in a fresh 
constitution promulgated in January 1934. Under it a 
president was to be elected for five years by the people 
as a whole, and was to possess wide powers. The Prime 
Minister was to exercise the duties of the President 
pending his election. The assembly was still to be demo- 
cratically elected, but was no longer anything approach- 
ing a sovereign body. But on March 12 , 1934, before the 
new constitution could go properly into force, the govern- 
ment assumed dictatorial powers and the diet was pro- 
rogued. The Prime Minister continued to '' act ” as 
President, a neat compromise, from the point of view of 
the rdgime, between the presidentless republic of 1920 and 
the presidential republic provided for in the constitution 
of 1934. The proposal that a third constitution should 
be framed was endorsed by a popular referendum in 
1936, and it was expected that in Esthonia esthonia 
the new machinery would be that of a i’vbushes a 
corporative state, involving a permanent constitution, 
suppression of the diet and the ahohtion 
of the direct democratic franchise, but to the surprise 
and relief of all democrats, the new Esthonian constitution 
of January 1, 1938, provided a bicameral legislature with 
a popularly and freely elected lower house (though with- 
out proportional representation), while the President was 
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also to be popularly and directly elected. Latvia has 
possessed an authoritarian regime since May 1934. Here, 
also, the democratic constitution of 1922 was laid aside 
in favour of an emergency government in which the 
Prime Minister acts as President. The diet has ceased 
to meet and legislative power has passed to the ministry. 
From an all-powerful legislature barely checked by the 
titular executive head or by the sovereign people, Latvia 
has run true to type and come the full circle to govern- 
ment by an all-powerful executive unhampered by any 
elected legislature and claiming, without bothering about 
any democratic appeal to them, the full support of the 
people. But democrats in the old-established libertarian 
states should not, from their eminence of relative pros 
perity and security, judge these small Baltic republics 
too harshly for their backsliding. They embraced demo- 
cratic institutions on trust at a time when the world was 
claimed to be safe for democracy, but after a number 
of years of meagre and dangerous living as independent 
political entities, they decided, rightly or wrongly, that 
democracy was not very safe for their particular part of 
it. Nevertheless, Esthonia seems now prepared to try it 
once again. 

It is Poland, perhaps, of all the new states to emerge 
from the European settlement of 1918-20, that has 
administered the greatest rebuff to believers in the 
universal applicability of the democratic principle, though 
Poland has as yet gone by no means as far as a number 
of other countries in the direction of a completely 
MUCH authoritarian form of government. It is 

EXPECTED perhaps because so much was expected of 

OP POLAND ^ 

AS A Poland as a democracy that the disappoint- 

DEMocRACY mcnt has been specially great. The restora- 
tion of the political sovereignty of the Pohsh nation in a 
state of considerable size and significance in Europe and 
the world, was undoubtedly the most spectacular and 
gratifying positive achievement of the peace settlement. 
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The dismemberment of Poland had been upon the con- 
science of the world for nearly a century and a quarter. 
The nineteenth centurj^ with all its development of the 
principle of nationahty, had left it for the tw-entieth 
to give to it, in Polonia Restituta, its supreme vindi- 
cation. If Poland could not be saved for democracy, 
what future had that principle of government as a world 
force ? 

The democratic Polish constitution of 1921, w’hich 
replaced the temporary or '' httle ” constitution of 1919, 
had theoretically much to commend it, but 
in practice it proved quite unsuited to the constitution 
needs and incipient political experience oi 
the new republic. Though it spoke in its preamble of 
'' taking up the glorious tradition of the memorable con- 
stitution of the third of May ’’ this new Polish constitution 
inherited that defiance of strong government against 
which the constitution of May 3, 1791, had been in a way 
a reaction. Indigenous constitutional traditions being 
too remote to provide a comprehensive guide to Poland's 
constitution-makers in 1919 and 1920, they borrowed 
freely from the libertarian states, large and small, incor- 
porating most of the latest devices of popular government, 
for Poland was to be resurrected as the ideal republic of 
the twentieth century, based upon constitutional ideas 
that had risen to pre-eminence during her period of sub- 
mergence. Avoiding the “ presidential ” bias of the 
United States and the ministerial ” bias of Britain, the 
Poles attempted, as in France, to establish the sovereignty 
of the people by giving a definitely ‘‘ parliamentary ” bias 
to their instrument of government. That is, they let 
the legislature overshadow both the President and the 
cabinet. 

The French constitution of 1875, itself a creaking door 
that had never quite come off, seemed to most Poles to 
enshrine, after forty-five years of existence, that happy 
combination of weakness in normal circumstances with 
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strength in the face of national crisis, which made it the 
most perfect democratic constitution yet devised, and the 
French constitution of 1875, as amended up to 1921, was 
extensively (even to its actual wording) 
CONCTITVTION copicd by Poland. As was only natural, 
EXTENSIVELY Polcs sought to improvo upon it, and in 

so doing, pressed some of its tendencies 
almost to their logical extremes. Thus, no other post- 
war constitution went so far as that of Poland in the 
limitation of the power of the executive. Though it was 
declared (article 2) that “ Sovereignty in the Republic of 
Poland belongs to the nation ”, Poland in 1921 never- 
theless deformed this principle by returning to her old 
love, a sovereign diet. “ On a cree une republique plus 
parlementaire (si on peut s’exprimer ainsi) qu’en France.” 
Poland emerged in 1921 as “ an almost decapitated state ”, 
with President, ministers. Senate, local administration, 
and even the courts, dependent to some extent upon the 
good or bad will of the Diet, or Seym. This 

AN ALL BVT ® j. . 

sovEBEiGN all but sovereign Chamber oi Deputies was 
leoislatube elected for a term of five years by 

secret, direct, equal and proportional voting, by aU 
citizens of either sex over twenty-one years of age, 
deputies to be at least twenty -five years old. Once 
elected, it could only be dissolved of its own vohtion, or 
by the President supported by a three-fifths majority of 
the Senate, which (unlike the French Senate) by such a 
vote automatically dissolved itself as well, and which, 
therefore, would be even less mchned to exercise its 
powers in this direction. The constitution could be 
changed by an ordinary statute passed by a special 
majority of the legislature, and, like that of 1791, was to 
be open to general revision every twenty-five years by 
the Seym and the Senate acting together as a national 
assembly. 

A series of governments faced a series of crises in 
Poland between 1922 and 1926, and then Marshal 
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Pilsudskij returning to the political arena (he had spurned 
the Presidency under the constitution of 1921) produced, 
by a coup d'etat, an entirely new situation. Though it 
would undoubtedly have been possible for him to destroy 
the constitution completely, he contented himself, for the 
time being, with overthrowing the government in favour 
of one that had his confidence, with securing the Presidency 
for his nominee (after again refusing the office , 

' ^ ® ^ ® PILST7DSKI S 

himself) and with allowing the Seym to cotjp d’etat 
legalize the changes he was making, instead 
of dissolving or abohshing it. The constitution was 
amended to give the President the right to dissolve the 
legislature without the consent of either house and to 
issue interim decrees, and to allow the legislature to 
discuss the budget for a limited period only each year, 
after which time, if it was not passed, it could become 
law in the form desired by the government without the 
consent of either house. Thus, apart from the actual 
coup, constitutional forms were preserved, 
but the executive was very considerably consideeIbly 
strengthened against the legislature, and 
Poland could no longer be regarded as a 
stronghold of libertarian government. The very first 
Seym elected (in 1922) under the constitution of 1921 
had, under pressure, abdicated its dominating position in 
the state, and the second President (the first had been 
assassinated after only a week in office) was forced by 
Marshal Pilsudski to resign after serving barely half his 
term. But at first the new powers obtained by the execu- 
tive in 1926 were not used as much as might have been 
expected, and the legislature was allowed to continue to the 
end of its full term of five years. But after the elections 
of 1928, in which the non-partizan bloc for co-operation 
with the government ” disappointed Pilsudski by failing 
to secure a clear majority of seats, “ Parliamentary life 
[as Dyboski admits] became more ineffectual ; sessions 
were only called to be adjourned at once, even budget 
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discussions did not reach their natural end, to say nothing 
of other legislation . . . ministers who had received votes 
of ' no confidence ’ in parliament were re-appointed. 
Parliament, in fact, had ceased altogether to fulfil any of 
its traditional functions, and was leading an almost 
purely formal existence.” 

In the elections of November 1930 the “ non-partizan 
bloc ”, with the assistance of every resource and facility 
that the government had to offer, secured a clear majority 
in the Seym and a two-thirds majority in the Senate. 
Here at last was the nemesis of that party system against 
which Pilsudski had raged so often. Poland cannot 
recover on a policy of party ”, he had said. 
The way was now clear for his alternative 
programme, and the majority that had been 
assembled made it possible for him to continue to make 
use of constitutional forms for perfecting, according to 
his lights, what many were already calling ‘‘ a veiled 
dictatorship ” and some a number of things even more 
harsh. Pilsudski’s method of using constitutional means 
for achieving anti-constitutional ends was comparatively 
novel when he first employed it. He has since had illus- 
trious imitators. 

Scorning the democratic state, and at the same time 
recoiling from the full implications of its new antithesis, 
the fascist state (the soviet state had, of course, been 
ruled out from the beginning), Marshal Pilsudski designed 
or inspired a new constitution for Poland, to succeed that 
of 1921, which traced a via media between them, and 
which (because there is no logical via media between 
democracy and fascism) was and remains an expedient. 

As early as March 26, 1930, Pilsudski had, 
in an interview granted to the Gazeta Polska, 
outlined his new constitutional system, but 
the constitution itself was not promulgated until April 
1935, less than three weeks before his death. It set up, 
as he had foreshadowed, a strictly presidential system of 


PILSTJD ski’s 
CONSTITU- 
TIONAL IDEAS 
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government. ''It is desired he had said, "that the 
President shall be made a factor superior to the other 
powers by conferring upon him : firstly, vith regard to 
the executive power, the right to appoint and to dismiss 
the government ; secondly, with regard to the legislative 
power, the right to open, to close and to dissolve the 
parhament, as well as to legislate by decrees when the 
parliament is not in a position to perform its function ; 
thirdly, with regard to the judicial power, the right to 
appoint the judges and the right of pardon.” The con- 
stitution of 1935 followed this forecast 
closely. The President, indirectly elected “ uitba- 
(in normal circumstances) by a small 
number of notables for seven years, and coxsti^tion 
capable of immediate and unrestricted 
re-election, is given in section II of the constitution all 
these powers and more, and is referred to (article 11) as 
" an element of sovereignty in the state The legal 
sphere of activity of the Polish President, from being less 
important that that even of the French President, is made 
far greater than that of a President of the United States 
of America. 

While under the constitution of 1935 the Polish 
President calls the tune, the government (section III) 
seems to exist to pay the piper. Its organization is 
defined by a decree of the President (article 25) : mini sters 
are politically responsible to the President (article 28) as 
well as constitutionally responsible before the Tribunal of 
State (article 30), while their parhamentary responsibility 
to the Seym remains (article 29). The Seym itself is 
severely restricted to a strictly legislative function, and 
" the functions of governing the state do not 
belong to the Seym ” (article 31). Its ^E<n siuiTT7RE 
membership is halved. The franchise is belatiyely 
restricted and the minimum age of repre- 
sentatives raised to thirty (article 33 and special law of 
July 10, 1935). Proportional representation disappears. 
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The Senate is only briefly referred to in the constitution, 
but is drastically reorganized by a special law (also 
passed on July 10, 1935). By it the President appoints 
one-third of its members and the remainder are indirectly 
elected through electoral colleges by a select class of 
'' active citizens ’’ in the different provinces in proportion 
to population, Warsaw as capital city having special 
representation over and above the Warsaw province. It 
is made clear in section IV of the constitution (“Legis- 
lation that presidential decrees (either regular or 
emergency) have a sphere at least as important as have 
laws, and residual legislative power is apparently left in 
the hands of the President and not in those of the Seym 
and Senate (article 57). Section VII, on the budget, 
follows closely the constitutional amendment of 1926, 
adopted after the coup d'itat, and the important office of 
Inspector General of the Armed Forces, created for 
Pilsudski in 1926, remains in existence. 

Amendment of the constitution of 1935 (section XIII) 
is made reasonably easy, but while amendments proposed 
by the President require only ordinary majorities in the 
Seym and Senate to secure adoption, those proposed by 
the government or by the legislature have to be accepted 
by at least half the total membership of each house, while 
the President is able to postpone promulgation of a con- 
stitutional amendment originating in the Seym, The 
authority of the President is thus underlined in almost 
every clause of the constitution and “ Parliament plays 
a very minor role in governing the country Poland, 
whose tendency to choose as chief executive one of her 
most eminent citizens in a sphere other than pohtics 
(though the term of her first Premier, Paderewski, was 
short and sharp) is marked, has had since 1926 as Presi- 
dent an eminent chemist, who has been content to act 
as figurehead of state and who has never himself made 
personal capital of the g^fca5i-dictatorial powers given him 
partially by the amendments of 1926 and substantially by 
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the constitution of 1935. The power behind the presi- 
dential chair was Marshal Pilsudski, and power 
the new constitution was framed to give bebuo) the 
this power fuller scope, but on May 1935, 
only three weeks after it came into force, Pilsudski 
inconveniently died. 

The danger of &aming a constitution that presupposes 
the existence of a superman at the helm, or behind the 
scene of affairs, is that this same constitution may not 
bear the strain of being operated and controlled by men 
of more ordinary powers or prestige. Poland has not yet 
made the dead hand live again in the machine it fasiiioned, 
but the success or failure of the ultra-presidential con- 
stitution of 1935 ought to be followed with particular 
interest by those countries and peoples to whom the in- 
exorable processes of time will sooner or later present 
problems similar to that with which she was presented 
by the death of Marshal Pilsudski. Is it possible, with 
the aid of a written constitution, for a personal dictator- 
ship or giia^i-dictatorship to be put into commission ? 

Of all the new succession states only two, Finland and 
Czechoslovakia, have substantially adhered to the demo- 
cratic institutions which they adopted when they became 
independent, and in each case there was a special reason. 
Finland, though under the sovereignty of the Russian 
Tsars between 1809 and 1917, had preserved an auto- 
nomous position, and, in 1906, adopted universal suffrage 
and proportional representation of an advanced type 
when her old Swedish four-class diet was transformed 
into a modern parhament. Difficulties with the Russian 
government had prevented the smooth working of the 
new system during the last decade of the connection with 
Russia, but it was still in existence in 1917 
and the Finnish people were already be com- retains her 
ing used to it. Thus libertarian institutions 
were not suddenly flung into Knland’s lap 
in 1918 and 1919 ; they were simply given the scope that 

z 
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had as yet been denied to them. For this reason, Finland 
has not only resisted the powerful counter-attraction of 
soviet institutions, but has also as yet shown little 
tendency toward dilution of her democracy in the direction 
of the corporative state on the fascist model. She has 
drawn nearer in sympathies and in government to the 
model of advanced democracy provided on the other side 
of the Baltic by Sweden and Norway, than to her neigh- 
bours on the continental side of that sea. Her repudiation 
of the soviet system has always been emphatic, and at 
times savage, but for a decade and a half she has not 
felt the need to waver from the libertarian ideal on any 
plea of '' national emergency 

The Finnish constitution of July 1919, which still 
remained in force without substantial amendment in 1938, 
was not a complete constitutional system in 
CONSTITUTION itsclf, for it was meant only to supplement 
the organic law of 1906, which (apart from 
the changes due to the establishment of an independent 
republic in the place of the autonomous province of an 
empire) remained in force, but it was also found necessary, 
so completely had Finland under Russian sovereignty 
retained the forms of her old Swedish governmental 
system, expressly to repeal the Form of Government of 
1772 and the Act of Union of 1789. The constitution thus 
incorporated the reformed diet and universal franchise 
(for both men and women at the age of 24) of 1906, but 
made no mention of the Senate or upper chamber that 
had come into existence as an instrument of Russian 
domination during the sovereignty of the Tsars, so Finland 
(her diet having been changed from four estates sitting 
separately to a single assembly by the law of 1906) now 
joined the ranks of the unicameral states. The President 
was to be indirectly but popularly elected (like the 
President of the United States, by an assembly of electors 
chosen by all who could vote in ordinary elections) for 
six years, and his immediate or successive re-election was 
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not prohibited. He possessed, with the diet, the initiative 
in legislation and also a suspensive veto, but the ministry 
(a member of which must countersign every presidential 
act) was made responsible to the legislature and not to him, 
and could not continue in office after its confidence has been 
withdrawn. Though his popular election and his responsi- 
bihties make of the Finnish President much more than a 
cipher in the state, the government is definitely of the 
'' parliamentary ” type, with the unicameral legislature act- 
ing as the instrument for the exercise of the sovereignty 
of the people, which is fully recognized and safeguarded. 

Czechoslovakia, carved almost entirely out of the 
northern provinces of the Austrian empire and the 
Hungarian crown when these disappeared, was given the 
most startling shape and the most vulnerable strategic 
position of all the new states of Europe. For this and 
other reasons her constitution makers persuaded them- 
selves and the great powers under whose wing she had 
come into existence, that the luxury of a federation of 
the Swiss type could not be indulged in, and (despite the 
presence of Czechs, Slovaks, Ruthenians, Magyars, Ger- 
mans and Poles within the boimdaries of the 

CZECHO- 

new state) that it must be strictly unitary, seovaeca 
though a special measure of provincial auto- 
nomy was to be conceded to Carpathian 
Ruthenia, whose people stood entirely apart in culture as 
well as in race. But though the principle of self- 
determination ’’ for small nationalities was thus not very 
logically apphed, every endeavour was made to ofiset this 
limitation by making Czechoslovakia safe for democracy, 
and therefore to give to every individual the fullest means 
of self-expression as a citizen of the Czechoslovak state, 
if only he would accept that citizenship and no other. 

The Czechoslovak constitution of February 1920, like 
the Finnish of 1919, also remained in force in 1938, despite 
the previous absence of truly libertarian institutions in 
any part of the old Austro-Hungarian empire. Perhaps 
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the chief reason for the survival of democratic institu- 
tions in Czechoslovakia, whereas they either tended to dis- 
appear or else disappeared completely in her 
SLOVAK neighbours Germany, Austria and Poland 

and in all the other succession states except 
Finland (while they never existed in Hun- 
gary), was the extreme closeness of her connection with 
the leading libertarian and expressionist states of western 
Europe and the intimate way in which her future as an 
independent state was bound up with their friendship. If 
democratic institutions are a luxury for a country with 
many minority problems, with many vulnerable frontiers 
and with many jealous neighbours, they are at least a 
luxury that may retain the all-too-necessary sympathies 
of the libertarian great powers. As these sympathies are 
withdrawn or come to be regarded as of less value than 
heretofore, it is not improbable that the luxury, however 
highly it is prized for its intrinsic worth in 
BY BOTH Czechoslovakia, may be abandoned for a 
^D^cHofcE system of government more in the spartan 
tradition of her nearer neighbours, to ward 
off, if possible, the even worse fate that threatens her. 
But until or unless that happens, she may attempt to 
persevere with a bicameral legislature (both houses 
being directly elected by the same voters on the basis of 
a universal franchise, the Chamber for six years and the 
Senate for eight) ; with a President elected, like the 
French President, for seven years by the two houses in 
joint session (though Thomas Masaryk her first President 
was given the office for life, or until he chose to resign, 
as he did in 1936, a year before his death); and with 
a Supreme Administrative Court protecting the rights 
guaranteed to the citizen by the constitution. The lower 
house had the dominating position in the state. Though 
legislation (except army and money bills) could originate in 
the Senate, it had (like the President) only a suspensive 
veto, while its adverse vote (unlike that of the Chamber) 
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could not force the resignation of the ministry, i?rliich was 
responsible to the Chamber only. Sovereigntj^ of the 
people was proclaimed in article 1 of the constitution, and, 
imtil 1938, the most precariously situated of all the demo- 
cracies continued to give it collective reahty. 

The extent to which the truncated ex post Munich 
Czechoslovak state can continue to use the pohtical in- 
stitutions of 1920 is highly problematical. The newly 
conceded autonomy of what was to remain under Czecho- 
slovak sovereignty of Slovakia and Ruthenia, and the 
emergency increase in the vigour of the executive power 
in the state, together with the complicated economic and 
political problems connected with the new Sudeten’’ 
frontier of Bohemia and Moravia, and the reorientation 
of foreign and commercial policy necessitated by the 
engulfing of Czechoslovakia by the Drang nach Osten — 
all these factors combine to produce decisions favouring a 
new constitutional system, which at one and the same 
time shall recognize the realities of the first partition of 
Czechoslovakia (even the name of the state, it is suggested, 
should be altered) and help to ward off what the Polish 
constitution of 1791 failed to do for a neighbour (whose 
historic role was now strangely reversed) a century and a 
half before. 



CHAPTER XXIV 


THE REINCARNATION OF EXISTING STATES IN 
NEW CONSTITUTIONAL FORM 


Territorial losses, resulting as they usually do either 
from defeat in war or from submission to the threat of 
force, tend to discredit the political r&gime, and some- 
times the constitutional system as well, under or through 
which they were suffered; but territorial gains, even 
though the geographical, economic and ethnic character- 
istics of a state are just as profoundly modified by them ' 
as by losses, tend only to strengthen the existing regime 
and to expand its constitutional system. As a conse- 
quence of the war of 1914-18 the new sovereign states 
of Czechoslovakia, Poland, Esthonia, Latvia, Lithuania 
and Finland were created, and two sovereign states, 
Austria-Hungary and Montenegro, disappeared, but a 
number more were radically transformed. The residua 
of the dehyphenated Hapsburg monarchy, Austria and 
THE corrsE- Hungary, along with Germany, Bulgaria 
oeTefeat Turkey, all suffered the consequences 

GERMANY, of defeat in territorial losses, and only one 
BTOG^iA, these, Bulgaria (who had least to lose and 

TURKEY whose losscs were relatively slight), did not 
also undergo a pohtical and constitutional transformation 
sufficiently complete to sweep aside the existing dynasty 
and constitution. Serbia (transformed in name as well as 
in extent into the Kingdom of the Serbs, Croats and 
Slovenes, later shortened to Yugoslavia) and Rumania 
were fundamentally transformed by territorial gains (in 
each case more than doubling in area), but hi each the 
reigning dynasty remained in power and, though new 
constitutions were promulgated, these involved no im- 

346 
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portant modifications of the system of government 
hitherto existing in the territory ruled over by the dynasty, 
but simply incorporated the necessary technical modifica- 
tions consequent upon territorial expansion. Each was a 
‘‘ limited ’’ monarchy that had been inoculated with the 
libertarian constitutionalism of the expres- 

THE FHTJITS 

siomst state m the late nmeteenth century of victoby. 
when the liberation of their peoples from 
the Turkish overlordship had been con- 
firmed, but concerning neither could it be with confidence 
said that the serum had taken. They remained potentially 
prone to every kind of governmental chaos or tyranny, 
and, with their territorial expansion out of the Balkans 
proper into central Europe, the constitutional accident- 
proneness that the countries of the Balkan peninsula had 
tended to develop since their liberation (the countries of 
Latin America present a more chronic parallel) was spread 
over a much larger area. This Balkanization ’’ of much 
of central Europe was one of the unexpected consequences 
of the war — and of the peace. 

Unlike the new states whose creation was a by-product 
of the victory of their sponsors, the states which were 
transformed by the consequences of defeat followed no 
general pattern in the reorganization of their constitu- 
tional systems. Bulgaria retained her old dynasty and 
constitution, though King Ferdinand was 

^ r 1 . T . -r BUIiGABIA 

forced to abdicate m favour oi ms heir, in betains heb 
the post-war era of enthusiasm for demo- 
cratic government the unicameral legis- 
lature set up by the constitution of 1879, and now elected 
on a basis of universal manhood suffrage, was more 
frequently allowed to play the part written for it in the 
constitution, but in 1934 Bulgaria followed a more recent 
fashion when the legislature (or Sobranye) was dissolved 
and no new elections held, the government continuing to 
rule in the name of the king and strengthening its hold 
over the country by a drastic reorganization of local 
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TUBKEY 
BECOIVIES A 
SECXJXiAB 
BEPTJBLIC 


government. The mooted new or revised constitution 
and electoral laws had, up to 1938, showed no signs of 
appearing. 

Turkey, after a period of transition during which the 
Sultanate (until 1922) and the Caliphate (until 1924) 
hngered on at Constantinople, while the government of 
the Grand National Assembly established by Mustapha 
Kemal Pasha at Angora was consolidating 
its power, became a secular republic with 
Kemal Pasha as President. The sovereignty 
of the Turkish people, ‘'the last of the sub- 
ject races of the Ottoman Empire to achieve their national 
independence had been proclaimed, and a popularly 
elected unicameral legislature (the Grand National 
Assembly) provided for as early as 1921, after which (1924) 
the outlines of a libertarian constitutional system were 
completed by giving a four-year term to the legislature, 
by more closely delfining the authority of the President 
and by making the ministry responsible to the Assembly. 
The dynamic personality of the Ghazi Kemal Pasha, 
(known after 1934 as Atatiirk) who became and re- 
mained President of the republic, continued to dominate 
the government and the constitution. Lacking that 
passion for self-effacement (or that prudence) which 
made Pilsudski rule Poland from behind closed doors 
and shuttered windows, he, by personal domination, 
with the close co-operation of his Republican People’s 
Party, of his ministry and of his legislature, completely 
transformed the Turkish state and Turkish 
TioN oE social life during his presidency. Islam 

TxjBKisH LiEE religiou of the state, the 

wearing of the fez was prohibited, the Roman alphabet 
was introduced, the law and the language were made 
“ national ” (Constantinople became “ Istanbul ” and 
Angora became “ Ankara ”), women were emancipated 
and enfranchised. After experimenting with parlia- 
mentary government of the traditional sort by creating 
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a substantial opposition ” party (but achieving little 
more semblance of it than had the Sultan under the 
'' Britannic ” constitution of 1876), the Atatiirk, with 
equal deliberation, destroyed the opposition, leaving 
virtually only members of the People’s Party in the 
legislature (or Kmmitay), Thus by a highly individual 
process the republic of Turkey has come to resemble in 
organization the one-party, one-leader, one-people state 
that has developed elsewhere, and in some respects her 
organization in this direction was ahead of all others. 
Her libertarian institutions were never intended as instru- 
ments of the expressionist state, but as badges of her 
modernity as a nation-state qua nation-state. 

Hungary went through a similar period of indecision 
concerning her ultimate form of government following 
the abdication of Charles Hapsburg in 1918. The 
“ people’s republic ” with Karolyi as president and 
a unicameral provisional legislature, was succeeded in 
rapid succession by the soviet republic with Bela Kun 
as political commissar and by the reaction people’s 
which produced the restoration of the old bepublic, 
Himganan constitution with Admiral Horthy akd eegency 
as regent in a monarchy without a king. ^ hwgaey 
Universal suffrage, proclaimed by the people’s repubhc 
and first applied in the elections of 1920 after the soviet 
republic had been overthrown, was the one gesture made 
by the new Hungary in the direction of the prevailing 
democratic trend, and even then the secret baUot did not 
become the rule in elections. Only in 1938 was its general 
adoption announced. Land reform, an even more press- 
ing need, promised by the people’s republic and decreed 
by the soviet republic, but postponed by the regency, 
did not by 1938 appear to be in sight. A personal restora- 
tion of the monarchy appeared to be postponed to the 
Greek Kalends, and the rdgime of the regency can now 
be regarded as, de facto at least, Hungary’s third republic. 
Whatever political and constitutional changes take place 
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in the near future in this country with neither a coastline 
nor a king which nevertheless officially styles itself a 
monarchy and has an admiral as its regent, they can 
hardly make her position as a state and her form of 
government more anomalous than they already are. 

Austria’s position between 1918 and 1938, though 
very different, was equally anomalous. Prevented from 
amalgamating with Germany, German- 
EEDEBALizED Austrlu became the chronically over- 

DEMOCRACY fcderalizcd ultra-democratic republic of 

OP AUSTRIA Austria, and adopted all the devices of 
the expressionist state ; but her undiluted libertarian 
regime lasted less than a decade and her independent 
though divided sovereignty less than two. On March 13, 
1938, she became part of the German Reich and its system 
of government was extended to her territories. 

Germany was the one great power to be transformed 
and yet to escape disintegration. Her territorial losses 
were, with the exception of the creation 
TRANSFORMED of a Polish corridor ” between East and 
WITHOUT Dis- West Prussia, all on her periphery or out- 
side Europe, and the wounds they left were 
capable of healing if they were not rubbed. She suffered 
no major amputations comparable to those of Russia, 
and escaped the ruthless dissection that befel Austria- 
Himgary. She did not lose one-tenth of her population 
and what was left was almost exclusively German in race 
and language, for it was mainly her alien fringe that was 
shorn off — Alsace, Lorraine, Eupen, Malmedy, parts of 
Schleswig and Silesia, Prussian Poland, and Memel. 
Only Danzig and the Saar possessed uncontrovertible 
German majorities, and the first was not handed over to 
an alien sovereignty but became a separate '' Free State ”, 
while Germany’s sovereignty over the latter was only 
alienated for fifteen years. No patriotic German, nurtured 
on the glories of the HohenzoUern-Bismarckian empire, 
could be expected to look with complacency on these 
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losses, but, nevertheless, they were less than other 
people's ; less, in proportion, even than Bulgaria's ; far 
less than Austria’s or Hungarj^'s or Russia’s or 
Turkey's. 

Germany lost her empire and deposed her dynasties. 
She changed from monarchy to republic in every state 
of the Reich, and from the legitimist to the 
libertarian form of government ; but she did 
not lose her federal unity, her civil service, 
her aristocracy of birth and wealth, the bulk 
of her material resources, or her pride. PoKtical revolution 
was not accompanied by social revolution. Many elements 
of the old Germany had to be combmed with new forces 
in the reconstruction of the German state as a democratic 
republic, but from the first (or at least, from the taking 
charge of the revolution by the compromising and com- 
promised majority socialists of Ebert, which happened 
before the end of 1918) no digging up of foundations w^as 
either attempted or desired by those who found them- 
selves in power in the German republican Reich. The 
Hohenzollern-Bismarckian empire was in 

^ SOCIAL 

ruins, but the German people had retamed beyolutioi^ 
possession of the site ; though the roof had 
fallen in, the walls were substantially undamaged, and 
much of what was inside had been salved. The Weimar 
republic, which was given definitive constitutional form 
on August 11, 1919, provided a new roof for the German 
Reich, but it did not undertake its rebuilding. Latterly 
the Weimar republic has come in for much retrospective 
criticism, and, indeed, it possessed many defects, but it 
did act as a roof over Germany’s head for nearly fourteen 
years, through the period of her deepest humiliation since 
1806-13 (though it thereby became associated in the 
minds of the German people with the Versailles Diktat 
and its war-guilt clause, with reparations, with the Ruhr 
occupation, and with the great inflation, for none of 
which it was responsible). 
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WEIMAR 
CONSTITUTION 
THE ESSENCE 
OF THE 

EXPRESSIONIST 

STATE 


It is easy to criticize the Weimar constitution, but it 
is impossible not to recognize it as one of the most inter- 
esting constitutional documents ever drawn 
up. Into it was distilled the essence of the 
expressionist state, drawn from every liber- 
tarian source that could be found. Its 
inspiration was undoubtedly the abortive 
Frankfurt constitution of 1849, to which its resemblance 
in places is striking, but its framers took full advantage 
of the various developments in libertarian government 
since 1849, in producing a “ democracy ingenious and 
logical, and based upon the study of the political pathology 
in other countries There is in the Weimar constitution 
something of everything in the repertoire of the expres- 
sionist state, for Germany, having failed to secure liber- 
tarian institutions in 1849 and again in 1867 and 1871, 
was determined in 1919 more than to make up the lost 
ground, and to become the most democratic democracy 
in the world. '' The Germans ”, pointed out Headlam- 
Morley in 1928, have made use of all the devices new and 
old by which a democracy can express itself, and have 
sought at the same time to find room for the application 
of new theories. Cabinet government has been borrowed 
from England, the idea of a strong popular president 
from America, direct legislation from Switzerland. The 
President and the Reichstag are to occupy a position of 
equal . importance ; both are representative of the sove- 
reign people, each is to act as a counterpoise to the other ; 
in cases of dispute the decision rests with the people. A 
referendum can be brought about by the decision of the 
President, or of a minority in the Reichstag, or on the 
demand of a section of the people themselves. The com- 
plication does not end here. The Reichstag is the chief 
legislative authority, but it is not the only representative 
assembly ; a Reichsrat or second chamber has been estab- 
lished to represent the interests of the member-states and 
to serve as a check on the actions of the Reichstag^ and an 
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Economic Council to give expression to the needs of the 
industrial life of the nation.” 

The constitution was adopted by a national assembly 
elected on a basis of universal suffrage, both men and 
women voting at the age of twenty, and this constituent 
assembly also acted as the first regular Reichstag of the 
German repubhc after the promulgation of the con- 
stitution in August 1919. Subsequently, the Reichstag 
was to be elected on the same basis (article 22), with 
proportional representation and scrutin de liste, the country 
being divided into thirty-five electoral dis- 
tricts, each returning a member to the and 
Reichstag for every 60,000 of its voters. In 
each district a series of party fists instead of 
individual candidates were to be voted for, and candidates 
were to be declared elected in the order that their names 
stood on their respective fists. A special Reichslist was 
permitted to each party, on which party leaders and other 
favoured persons could be placed, and the sum of the odd 
votes over in the various constituencies was credited to 
each Reichslist. By this means very few votes were 
wasted, for if a party could collect even 30,000 votes 
throughout the whole Reich, it was assured of at least one 
representative being elected from its Reichslist. This 
striving after perfect democratic equality (not only one 
man one vote and one women one vote, but also for 
every 30,000 votes for a given party at stbiving 
least one representative in the Reichstag)^ after 
was most painstakingly carried out. The democratic 
President was to be elected by the whole 
people in one national constituency by the same wide 
franchise, and if no presidential candidate obtained more 
than half the votes cast, a second ballot was to be held 
with aU but the two leading candidates on first ballot 
eliminated. Candidates for the Reichstag had to be at 
least twenty-five years old, and for the presidency at 
least thirty-five. There were no other restrictions. By 
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the side of the German electoral system of 1919, the 
French with its exclusion of women, and the British (even 
today) with its double voting, its single-member con- 
stituencies and its residential qualification, appear, from 
the democratic point of view, positively antedeluvian. 
Thirty-seven miUion Germans, or 60 per cent of the 
entire population, were qualified as voters in 1919. 

The sovereignty of the people was proclaimed in the 
preamble to the Weimar constitution, and article 1 
declared '' The German Reich is a Eepublic. The political 
power emanates from the people Germany became 
what few of the older libertarian states, but most of 
the new ones had become — a double demo- 
DEMocBACY crucy. Her representative democracy was 
logical and complete, and she also adopted 
devices of direct democracy including the popular refer- 
endum and initiative, though in providing machinery for 
the direct action of the people, she went by no means 
so far as Switzerland and certain other states. The 
Frankfurt constitution had been jframed before the 
machinery of direct democracy had been far developed 
for the use of modern states with large populations, and 
here, as in several other places, Weimar tended to hide 
behind the black, red and gold banner of 1849 (which 
was adopted as the national flag of the Weimar republic). 
After all, not one of the other great powers had adopted 
the popular referendum, the initiative in legislation or 
the recall of officials, on a national scale up to 1919 (indeed 
they have still not done so) and Germany, too, contented 
herself with completing her representative democracy, 
but making only a gesture (the popular referendum and 
initiative in certain circumstances) in the direction of 
direct democracy. 

The lower house of the national legislature, the Reichs- 
tag, elected for four years in the manner described, 
became, for the first time in German constitutional his- 
tory, the pivot of the state. The President could dissolve 



CH. XXIV Reincarnation of Existing States 355 

it on Ms own initiatiYe, but was not permitted to dis- 
solve it for a second time if the succeeding election 
result supported its view on the issue between j^^ichstag 
them against Ms (article 25), The Reichstag the pivot 
could convoke itself and w^as required to state 

meet at least once each year ; its proceedings were to 
be public (unless a two-thirds majority resolved other- 
wise for any specific occasion), and the press was entirely 
fi?ee to report them ; the immumty granted to members 
(wMch had been incomplete under the empire) was most 
comprehensive (articles 36-38). The upper house, or 
Reichsrat (composed, as had been the old Bundesrat, of 
representatives of the governments of the member-states) 
was definitely a subordinate body and its part in legis- 
lation was little more than subsidiary. Only the President 
represented a potential popular force in the state in any 
way capable of challenging or checking the will of the 
Reichstag, 

The German President was to be directly elected by 
the whole people for a period of seven years, but Ms 
every act as President had to be countersigned by a 
mimster responsible to the Reichstag, for the principle of 
parhamentary responsibility, already accepted by the 
government during the last days of the Eohenzollern 
empire, was deliberately chosen by the framers of the 
Weimar constitution after they had examined the alter- 
native American system of '"presidential government’’, 
with a non-parliamentary ministry responsible only 
to the President. TMs parliamentary system, wMch 
worked by usage and conventional acceptance in coun- 
tries such as Britain and Prance, was carefully written 
into the German constitution of 1919 as a 

SYSTEMATIZED 

legal reality (articles 53, 54 and 56), and paelia- 
crystallized therein to a greater extent than 
it had ever been before. There was no 
attempt, therefore, to acMeve separation between the 
executive and the legislative organs of the state. The 
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Reichstag, for instance, retained the power to declare 
war and conclude peace, a prerogative jealously guarded 
by the executive under the Hohenzollern-Bismarckian 
system. When the President desired a dissolution or a 
referendum, he had to secure the ministerial counter- 
signature for this as for every other act, while the 
Reichstag by a two-thirds majority could submit to the 
people a proposal to remove the President from his office 
(though rejection by the people of such a proposal involved 
an automatic dissolution and the confirmation of the 
President in his office for a further seven years). The 
President, the Prime Minister (for whom the title Reichs- 
kanzler was still retained) and the other ministers could 
be impeached at the initiative of the Reichstag. The 
President was left a suspensive veto over legislation in 
that he could submit any bill passed by the legislature 
to a popular referendum before signing it, and the people 
(represented by not less than one-tenth of the total elec- 
torate) could initiate legislative proposals, which, if not 
accepted by the legislature and the President, were also 
to be submitted to popular referendum. One thing, and 
one only, was left to the President to do entirely on his 
own, and that was to summon anyone he chose to be 
Reichskanzler and to form a government, and it was 
through this tiny loophole in the Weimar constitution 
that Adolf Hitler was enabled to march to power by 
entirely constitutional means in 1933, though once inside 
he was to blow the whole system skyhigh. 

Germany thus became in 1919 a republic, an entirely 
democratic and an almost completely expressionist state, 
but she did not become a unitary state, as the extreme 
radicals of 1848 had desired, and as a vociferous minority 
had desired ever since. Weimar rejected the 
EEMAiNs A logic of a unitary solution, just as had 
I’EDERAL Frankfurt and Bismarck. Germany was to 
have a further decade and a half of the 
richly diversified Kleinstaaterei that she had enjoyed 
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through the ages, though the separate states cannot be 
considered to have retained more than a few shreds of 
their former sovereignty after 1919. The usual un- 
profitable argument that arose in and after 1849 and 
1867 concerning whether Germany really w-ould remain 
a Bundesstaat under the new constitution, or whether 
she would be to all intents and purposes an Emheitsstaat, 
does not merit much attention, but it may be noticed 
that though the German states were after 1919 called 
merely Lander (they had lost their dynasties in 1918), it 
should also be remembered that Land may be translated 
as “ country '' as well as '' territory ”, and that a great 
deal of Landesgefllhl as Tvell as a great many particularist 
institutions remained. The Weimar republic, for instance, 
had a IVIinistry of Culture, but each separate Land had its 
own Minister of Education. The educational system was 
administered through these different local [Ministries of 
Education. A foreign student who wished to matricu- 
late at the university of Heidelberg or Freiburg had to 
send his Gesuch to Karlsruhe, the capital of Baden, not 
to Berhn ; if he were at Tubingen it had to go to Stuttgart, 
and so on. But despite these gaps in the completion of 
administrative unification in the Weimar republic, a much 
greater degree of uniformity was introduced throughout 
the Reich. Not only were the Reservatrechte of Bavaria, 
Wiirttemberg and Baden abolished, but Prussia was 
demoted from her position of predominance. Prussia loses 
Hugo Preuss, the chief drafter of the Weimar 
constitution, had desired to partition Prussia predomin- 
(and hence an unkind critic has called his 
name '' ein Treppenwitz der Weltgeschichte ”), but though 
this did not take place, her hegemony was completely 
abohshed. In the Reichsrat it was declared that no one 
Land could have more than two-fifths of the total number 
of votes, whatever its size, while Prussia had her various 
provinces (indluding Berlin) directly represented, and they 
sent thirteen of her twenty -six members to the Reichsrat 

2a 
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in this way, instead of the central Prussian government 
controlling the appointment of them all. In the Reichsrat 
each Land was given at least one vote, seven small central 
German states having voluntarily combined to form the 
new territory of Thuringia, but the importance of the 
Reichsrat was very much less that that of the old Bundesrat 
and it had only a suspensive veto over legislation desired 
by the Reichstag, As the President’s veto was only sus- 
pensive also (under the empire both emperor and 
Bundesrat had to approve of every bill before it could 
become law), the will of the Reichstag (if not found by 
general election or referendum to be counter to the will 
of the people) could always be made to prevail in the 
long run. 

The sphere of the central government was redefined, 
and was made much broader than in 1867, though residual 
_ powers still remained with the Lander. The 

PETENCE OF coiupetence of the Reich was to be exclusive 
THE REICH regard to foreign relations, nationality 

laws, the regulation of emigration, the national forces, 
the coinage, customs and tariffs, commercial regulations, 
posts and telegraphs, and the Reich had the option of 
operating ultimately in a much wider sphere, though until 
it chose to do so the Lander remained competent therein. 
A blanket clause provided that anything necessary for 
the welfare of the German people could be the subject of 
uniform Reich legislation, and Reich law was declared to 
be supreme and to prevail over territorial law, the 
Supreme Court of the country deciding in disputed cases. 
All this is very reminiscent of the United States con- 
stitution, hut the spirit of the Weimar constitution with 
regard to the relative position of central and state govern- 
ments is rather that of the United States’ constitution as 
redefined and reinterpreted in a unitary direction after 
the civil war, than the United States’ constitution as 
promulgated in 1787, with its strictly divided sovereignty, 
and, indeed, goes beyond the United States (apart from 
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the temporary phase of extreme reconstruction in parts 
of the South) in providing for Reich supervision over the 
territorial administrations , ’^ith a supreme court of 
administration to deal with disputes in this field. 

The Weimar constitution is divided into two main 
parts. Part I deals vdth the structure and organs of the 
state (its seven sections dealing respectively with Reich 
and Lander^ Reichstag, President and ministry, Reichsrat, 
federal legislation, federal government and federal 
judiciary) and extends up to article 108 ; part II is 
devoted to fundamental rights and duties of 

^ T j ^ , . . rUNDAlEEifTAIi 

(jrermans, and takes up 57 oi the remammg rights 
73 articles. Based upon the monumental op 

section VI of the Prankfurt constitution of 
1849, which consisted of 59 short articles, the Weimar 
declaration of rights and duties is far more compre- 
hensive, indeed, more comprehensive than any other 
such declaration. It covers virtually everything that 
could be thought of, its five sections dealing with the 
Individual, the Community, Eeligion and Churches, 
Education and Schools, and Economic Life. The first 
four of these sections represent a codification of selected 
parts of all previous declarations of rights and duties and 
of related legislation, and make fresh contributions only 
in new phraseology and in a few details, but section V, 
headed “ Das Wfrtschaftsleben containing fifteen articles 
(151-165), several of them very long, breaks new ground. 

It had long been felt that the libertarian organization 
of the expressionist state, which had conferred the reality 
of political democracy upon the people of a number of 
countries by the beginning of the twentieth century, was 
incomplete through being strictly political in scope, A 
spate of social legislation around the turn of the century 
(pioneered by Germany herself, though she was then 
pohtically by no means a fully expressionist state) had 
helped to fill part of this gap, but some complementary 
organization in the economic sphere that would give 
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greater meaning and value for the ordinary citizen to the 
political democracy he had been accorded with so great 
a fanfare, was still needed by the libertarian constitutional 
systems. To give the vote to the landless peasant, to the 
sweated labourer, to the underpaid artisan, to the worker 
with black coat and white collar but no capital, to the 
dependent professional and official classes, without making 
it possible for them to use it in obtaining at least reason- 
able security of employment, a reasonable standard of 
hving, and a reasonable enjoyment of the fruits of the 
land, of their labours and of civilization, was an empty 
mockery. Germany had stood upon the brink of adopting, 
like Russia, the Marxist solution to this problem, which 
involved first a complete pulverization of the instruments 
and institutions of political democracy (for, said Lenin, 
'' the state is a machine for the suppression of one class 
by another ”) and then the reconstruction of society from 
the foundations up as a dictatorship of the proletariat, 
dedicated to the interests of these '' labouring and 
exploited masses The mild-mannered Ebert Social 
Democrats, suitably shocked by their sight of the abyss, 
THE oHGANizA- qiilckly drow Germany away from this 
TioN OP extreme, and their attempt to guarantee 

LIFE IN THE economic rights and to provide machinery 
STATE ^ economic sphere that would make 

their new state economically as well as politically expres- 
sionist, was their way of constructing a safe path around 
it and of throwing a bridge across it. But the fact that 
the organization of economic life in the Weimar con- 
stitution was opportunist as well as ideological must not 
detract from the interest and value of section five of 
part II. 

The keynote to this section is struck by its first para- 
graph, which states '' The organization of economic life 
must conform to the principles of justice to the end that 
aU may be guaranteed a decent standard of living {mit 
dem Ziele der Gewahrleistung eines menschenwilrdigen 
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Daseins fur alle). Within these limits the economic liberty 
of the individual shall be assured” (article lol). Article 
152 establishes the principle of freedom of contract, and 
prohibits usury {Wucher) and legal transac- decent 
tions which are contrary to public policy ; stand abd 
article 153 guarantees the right of pro- 
perty, but legal expropriation of private property can 
take place without compensation in given circumstances ; 
article 154: guarantees the right of inheritance in accord- 
ance with the provisions of the civil code ; article 155 
provides for the control by the state of the distribution 
and use of the soil, abohshes entail, declares the unearned 
increment on land values belongs to the community as a 
whole, and provides for the transfer of private royalties 
to the state ; article 156 provides for the possibility of 
the transfer to public ownership of private enterprises, 
or of their organization and combination at the initiative 
of the government ; article 157 places labour under the 
special protection of the Reich, and article loS expressly 
includes intellectual labour and its productions within 
this protection ; article 159 guarantees the right of 
association ; article 160 states the right of employed 
persons to free time for the exercise of their civil rights 
and to fiU honorary public offices ; article 161 provides 
that the Reich shall establish, with the controlling 
participation of the insured ”, a comprehensive scheme 
of social insurance ; article 162 is worthy of full quotation. 
It says, '‘The Reich shall endeavour to secure international 
regulation of the legal status of workers to 
the end that the entire working-class of the sal minimijm 
world may enjoy a universal minimum of 
social rights ” ; article 163 proclaims both 
the right and the duty to work for every German, and 
"In so far as a suitable occup^ition cannot be found for 
him, provision shall be made for his necessary main- 
tenance ” ; ^article 164 provides for the protection of 
" the independent middle-class in agriculture, industry 
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and commerce ” ; article 165 provides for the establish- 
ment of workers’ and employers’ councils and for a federal 
economic council. 

Though these councils have been called the single new 
political idea of the German revolution of 1918-19, whereas 
all else derived from 1848 or 1789, and though they were 
only included with reluctance as a conciliatory gesture 
toward the leaders of the workers’ and soldiers’ councils 
who had led the revolution and then had somewhat 
unexpectedly resigned their power into the hands of 
the constituent national assembly, the Federal Economic 
Council at least appears to have had some historical 
connection with Bismarck’s unsuccessful efforts to set 
up an advisory economic council for the Reich, and 
with the economic council he actually did set up in 
Prussia in the eighteen eighties, though of course the im- 
mediate stimulus (both by example and revulsion) came 
from the new development of the council idea under the 
Bolsheviks in Russia since 1917. According to article 165, 
, workers, salaried employees and employers 

WOBKERS AND ’ JT J 

employers’ were to co-operate on an equal plane to regu- 
coxjNciLs wages and conditions ; workers’ councils 

were to be organized in individual plants and in larger 
districts, with a Federal Workers’ Council for the whole 
Reich, and were to join with the employers’ representatives 
and those of '' other interested population groups ” to 
form the district economic councils and the Federal 
Economic Council. All important economic groups were 
to be represented in these economic councils proportion- 
ately to their economic and social importance ; all im- 
portant social and economic legislative proposals of the 
government were to be submitted to the Federal Economic 
Council for its views before going to the Reichstag and 
Reichsrat, and the council could also draft such bills and 
place them before the legislature with or without the 
approval of the government. But though the legislature 
was bound to consider the views and proposals of the 
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Federal Economic Council, it was not required to adopt 
them. The Council had only advisory 

^ the fedeeal 

powers, and its existence did not therefore xcoxoinc 
challenge the politically constituted assembly cchjxcel 
in any way, or detract from the dominating position of 
the Reichstag in the Weimar republic. Nevertheless, 
though the council system thus tentatively set up in 
Germany in 1919 failed to realize what some people 
expected of it, and in its working gave some support to 
the claim that the whole device was a sop to Cerberus 
aimed only to distract the attention of the German 
workers from the seductive advances of the Russian 
soviet system, it had in it elements of the ‘'Parliament 
of Industry ’’ advocated (as by the Webbs in Britain) 
but not even tentatively adopted elsewhere in or before 
the i mm ediate post-war period, and it had in it more 
than the germs of certain of the most potent and highly 
pubhcized machinery of the corporative state that was 
first to develop in Italy a few years later and then to find 
acceptance elsewhere, not the least in the German Third 
Reich which succeeded the Weimar repubhc. But when 
ideas have crossed the Alps at least twice, and perhaps 
received some wind-blown additions from the Urals as 
well, their resemblance to their original form may easily 
be unrecognizable, and can even more easily pass un- 
recognized. 

Just as the Weimar constitution must inevitably be 
compared with the structure of the regime that has 
succeeded it in Germany, so can it with profit be compared 
also with the forms of government devised for Germany 
in 1849 and 1871. In the fundamental matter of the 
relationship between the separate states and the Reich, 

the Frankfurt constitution, with its un- 

equivocal federalism, stands between the of 1919 with 
strong unitar jr tendencies of 1919 and the 
concessions to particularist feeling and the Reservatrechte 
of 1871. In 1919 the national constituent assembly was 
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called together and completed its deliberations without 
any formal reference to the separate states (though 
informally their views were frequently sought during the 
framing of the constitution), and under the Weimar con- 
stitution the Staaten became Lander whose boundaries 
could be changed without their own consent (article 18), 
whose form of government was required to be republican 
(article 17) and whose internal affairs could be regulated 
to any extent by Reich legislation in the interests of the 
general welfare of the German people (article 9). Thus 
'' The Reich which Bismarck forged was a federal union 
of hitherto sovereign states ; the new Reich was the 
political organization of a single people, subsidiarily 
divided into largely autonomous political units to which 
the name state might or might not be given As the 
Frankfurt constitution never went into force, the process 
of historical evolution can be seen to have developed 
gradually from the four hundred virtually unrelated 
sovereignties of 1648, through the Napoleonic rationaliza- 
tion, the league of thirty -nine sovereign states of 1815, 
the federal unions of North Germany and of the Hohen- 
zoUern Empire of Lesser Germany of 1867 and 1871, the 
more unitary federation of Lander in the republican state 
of 1919, to the de facto unitary Third Reich of 1933 and 
the completely and legally unitary Greater Germany of 
1938. The Third Reich and the new Greater Germany 
owe more to Weimar than they will or can ever acknow- 
ledge, but Weimar handsomely acknowledged its debt to 
Frankfurt. They differed in that one was the product of 
an age of laissez faire individualism and the other of a 
period of collectivism, but they are bound together 
through their preoccupation with giving the fullest mean- 
ing and scope that existing political machinery and 
ingenuity provided, to the sovereignty of the people 
and the most complete protection of the basic rights of 
the citizen. In the history of democracy, what was 
achieved under the black, red and gold banner of 1849 
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and 1919 must always occupy a place of great significance, 
even though, that banner has twice been trampled in the 
dust. 

It has been claimed that the Weimar constitution was 
entirely unsuited to the needs of Germany in 1919 and to 


the temperament of the German people at any time, and 


whatever its merits as an ultra-democratic 
and super-libertarian constitution per se, it 
must be conceded that this claim is not 


IKQUEST ON 
THE WEIMAE 
CONSITTGTION 


entirely lacking in validity. It may be going too far to 
say that Weimar merely copied the errors of Frankfurt 
and added others ; that it broke the traditional organic 
connection between the German Reich and its several 


parts ; that it released Prussia from her identity for 
most purposes with the Reich that had been Bismarck’s 
greatest work, and made the Prussian prime minister 
(who acted also as the head of his presidentless state) 
more powerful than the federal Chancellor (who had to 
be appointed by a popularly elected federal President) ; 
that this federal President was only a sort of Eaiserersatz 
or substitute-for-an-emperor, and performed the functions 
of a mere writing machine ; that the parliamentary system 
of government was introduced without the party political 
background essential for its successful operation esistiag 
in advance ; that fundamental rights were out of date and 
parhamentarism already under a cloud by 1919 ; and that 
“ it is a wonder that the Weimar constitution lasted 


fourteen years”; but, even if such latter-day criticisms 
are thought to be unjust and extreme, it must at least 
be conceded that Germany could hardly have chosen a 
more difficult time for a radical experiment in pure 
democracy than the years between 1919 and 1933. 



CHAPTER XXY 


THE BECOMING OF “ NATIONS YET TO BE ” 

It cannot be doubted that when Sir John Seeley discussed 
“ the Expansion of England ” in the year 1883, and 
looked for the future of the British empire less “ within 
the narrow confines of the mother country ” than “ in 
the destinies of nations yet to be ”, he envisaged a far 
greater increase in population and development in these 
nations yet to be than the last fifty years have produced. 
By analogy with Britain’s own development, and the even 
more phenomenal advances of Germany and the United 
States, in the half century before he wrote, the future must 
have seemed very much in the hands of such lands as 
Canada (recently and successfully federated), Australia 
(whose states were beginning to feel their way toward a 
similar federation) and other though less extensive 
dominions, such as New Zealand and Newfoundland, that 
had been colonized by British settlers and had adopted 
the institutions of the mother country. The surprise of 
Sir John Seeley (he died in 1896) would indeed have been 
great if he could have learned that by the year 1938 the 
combined populations of the self-governing dominions of 
the British Commonwealth of Nations did not exceed 
thirty milli on people (even including with Canada, 
Australia and New Zealand, the new dominion of Southern 
Rhodesia, the demoted dominion of Newfoundland, the 
uncertain dominion of Eire, and all the African, Indian, 
Afrikander and British inhabitants of the Union of South 
Africa), whereas that of England, Scotland, Wales and 
Northern Ireland, despite a very considerable slowing up 
in the rate of increase, was over forty-six million, and 
that of Greater London alone more than the whole of 
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Australia’s, more than the whole of South Africa’s and 
very nearly equal to Canada’s ten million. But the 
criterion for the interest of a constitutional system 
cannot, of course, be population alone, 
otherwise the London County Council would poprxA-* 
receive more attention than the government 
of the Commonwealth of Australia, and 
Nigeria with its tw^enty million people twice as much as 
Canada, while the U.S.S.R., India and China between 
them would fill half this volume. Though the rate of 
development of Canada and Australia, New Zealand and 
South Africa, in population and all that the rapid filling 
of empty spaces can bring, may have disappointed those 
who expected phenomenal growth, their constitutional 
development has brought no corresponding disappoint- 
ment to the student of government, and these British 
dominions, though more particularly the first three, have 
provided, up to the present, the most promising examples 
in the whole world of the transplantation of specific 
libertarian institutions from their original habitat to a 
new and distant environment. Admittedly with the soil 
better prepared and the political cUmate more suitable, 
they have taken root far more strongly and with far less 
distortion than did the adoption of these same institutions 
in Latin America early in the nineteenth century and in 
parts of central and eastern Europe early in the twentieth. 
The constitutional history of the British dominions alone 
comes near to approaching the record of the United States 
of America, where a constitutional system designed for 
four million people living mainly in thirteen states on the 
Atlantic seaboard, was stretched wdthout breaking (though 
not without a certain amount of bending) right across a 
continent to apply to a hundred and thirty million people 
in forty -eight states, and then beyond the seas to terri- 
tories as scattered as Alaska, Hawaii and Puerto Rico, 
and, potentially, further stiU to the Commonwealth of 
the Philippines, 
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TWO MAJOR 
CONSTITU- 
TION- AL 
TRENDS 


The two major constitutional trends characteristic of 
the British imperial system as a whole have been the 
evolution of status of the individual colonies 
from complete military dependency to com- 
pletely self-governing nationhood, and the 
forging of links of voluntary association 
to counteract the disintegrating consequences of the first 
process; and these, while they cannot be examined here 
in detail, have exerted continuous influence (the first, ever 
since the loss of the thirteen American colonies preceded a 
revision of colonial policy, and the second, ever since the 
effects of this revision began to be felt in the early eighteen 
seventies) upon the separate constitutional system of the 
various dominions of the British crown. The purely 
military dependency (such as are Gibraltar and Hong 
Kong today) and the crown colony with some degree of 
representative but none of responsible government (as 
are Jamaica and Bermuda today), examples of which 
make up the vast majority of British territories, must 
also be neglected, and attention must be reserved for the 
few regions which have reached the stage of becoming 
self-governing dominions (with parliamentary systems of 
government and ministries fully responsible to the 
people’s representatives, such as is Southern Rhodesia 
today), and those which have reached the further stage 
of virtually independent nationhood (autonomous com- 
munities owing allegiance to the British crown, but 
admitting no reserved powers, recognizing no authority 
in the British Parliament and having an international 
existence and entity separate from that of the mother 
coimtry, such as are Canada, Austraha, New Zealand 
and South Africa today). Naturally the divisions 
between these four classes are not clear 
cut ; there are gradations from military 
dependencies (where the governor has as 
much and as complete authority under the 
crown as a captain has over his ship while at sea) to 


EOUR 

GOVERN- 

MENTAL 
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crown colonies ; through, the various types of crown colony, 
including those which (like Ce^don) hover on the edge 
of being self-governing dominions, to dominion proper, 
and even beyond these, through those virtually inde- 
pendent nations which (like New Zealand) do not exercise 
their right to send diplomatic representatives to foreign 
countries and those (like Canada) which do, to Eire (who 
stands with one leg in and one leg out of the British 
system and herself manages to pull both of them at one 
and the same time, so that to what extent she is in and 
to what extent she is out at any given moment it is 
difficult to say — which suits all concerned). 

Though every stage and every variety of intermediate 
position can be discovered, it was until quite recently 
believed that the whole system was evolving slowly but 
steadily from one stage to another, and that even where 
the possibility of any material advance in the direction 
of self-government and autonomous nationality was pre- 
cluded by special considerations, retrogression was im- 
possible, especially at the more advanced stages. The 
evolutionary’^ principle at work in the British evolu- 
imperial system with a group of fully ex- tionaby 
pressionist states, linked together simply by 
community of interest and a formal con- 
nection through the crown, as the goal, was indeed the 
pride of those who sought to square the libertarian ideal 
with the realities of empire, but this optimism (already 
shaken by the failure of experiments in semi-autonomy 
in Malta and Ceylon and the bad reception of dyarchy in 
India) was cruelly undermined in 1933, when the island 
of Newfoundland, ‘^England’s oldest colony^’ (whose 
quarter million inhabitants were of British extraction, 
and whose claim to the huge territory of Labrador as 
against Canada’s had recently been allowed by the Judicial 
Committee of the British Privy Council), was bereft by 
act of Parhament of her dominion status, of her responsible 
government and even of her representative institutions, 
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after a Royal Commission had uncovered in Newfoundland 
a process of deterioration which has reached almost 
unbelievable extremes and had recommended that the 
rule of the island should be placed entirely in the hands 
of the Governor and an appointed commission until the 
appalling political and economic state of affairs found 
there should have ceased to exist. The proud process 
which had started with Pitt’s Canada Act of 1791, had 
culminated in the Statute of Westminster of 1931, and 
had been punctuated by a series of momentous state 
papers, from the Durham Report of 1839 to the Simon 
Report of 1930, came to a startling anti-climax in the 
court-martial severity of the Amulree Report of 1933, 
and the reduction to the ranks implemented 

RETROGRES'" 

SION IN NEW- by the Newfoundland Act of the same year. 
FOUNDLAND Though the Union of South Africa’s use of 
the freedom of her present status in her treatment of her 
‘‘native ” and “ coloured ” citizens has also aroused some 
shaking of heads, the optimist of empire can still prefer 
to regard the case of Newfoundland as the exception 
which proves the rule, or (even more charitably) as the 
result of “ the overwhelming difficulty of the challenge 
presented by nature and history, rather than the degenera- 
tion of political life A Newfoundlander, gazing upon 
the ruins of the Statute of Westminster, might peevishly 
complain that his country had been made an example of, 
had been singled out thus to be the Poplar of the British 
Commonwealth, because, like Poplar, she had no powerful 
friends at court and was not in a position to make things 
uncomfortable for anybody but herself ; he might even 
wonder aloud, if he dared, what Lord Amulree and his 
colleagues, equally untrammelled and unprejudiced, would 
have put into a report on the pohtical and economic 
situation in the six counties of Northern Ireland in the 
year 1933. 

Though an unfeeling alien has pictured “ Seven little 
Commonwealths in an awful fix. A Royal Commission 
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looked at one — and then there were six the catastrophic 
analogy with the ten little nigger boys is at least pre- 
mature, and, constitutionally considered, Newfoundland 
(with the exception of the new dominion, Southern 
Rhodesia) was the least significant and complex of them 
all in its development. Newfoundland received repre- 
sentative institutions in 1832 and responsible gonstitu- 
government in 1855, and had progressed to tional 

^ ° HISTOBY OF 

self-governing dominion status, with tiili newfovxd- 
membership of the Imperial Conference, 
full participation in the advantages of the Statute of 
Westminster, but vdthout separate membership of the 
League of Nations and without separate diplomatic 
representation in any foreign country, before the debacle 
of 1933. With only a quarter of a million inhabitants, 
mostly confined to coastal settlements, Nevdbundland 
adopted a strictly centralized form of government, with 
a small bicameral legislature, modelled in a simplified 
form upon that of England. She had resisted the oppor- 
tunity to join the Canadian federation when and soon 
after it was formed, and more latterly Canada had 
resisted her entry, though as a Canadian province she 
might have had a happier fate and may still have a 
promising future. The exploitation of Labrador, to 
which Newfoundland has won the legal title without 
having the means to take advantage of it, may yet cause 
the missing constitutional bridge to be built between the 
first colony and the first dominion. 

Pitt’s Canada Act of 1791, dividing the colony mto 
two separate parts and giving representative government 
in the shape of an elected legislature to each, was doubly 
a fruit of the American revolution, for the loss of the 
thirteen colonies saw the beginnings of a new colonial 
policy, and the entry of thousands of United Empire 
Loyalists into Canada provided for the first time a large 
British element in what are now Ontario and the Maritime 
Provinces to supplement and to counterbalance the 
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Frencli inhabitants of Quebec. the settlers, both 

French and British, had representative institutions for 
the first time (the French in Canada thus receiving a 
modern form of government at the very moment when 
France’s own first modern form of government, the 
constitution of 1791, was going into force. To what 
extent Pitt and his advisers regarded the act of 1791 as 
calculated to reconcile the French in Canada to British 
rule, and to prevent them from yearning after that of 
CANADA revolutionary France, is a nice point). For 

PROM PITT almost half a century Canada was ruled as 

TO ELGIN crown colonies under the act of 1791, 

but unrest in both, culminating in the rebellions of 1837, 
produced Lord Durham’s famous report, which is rightly 
regarded as the foundation stone of the libertarian 
commonwealth which Britain has been seeking to develop 
out of a selected part of her empire during the last hundred 
years. The Durham Report led to a reunion of the two 
colonies into one, and ultimately (under the governorship 
of Lord Elgin a decade later) to cabinet government with 
responsibility to the elected legislature. 

The right of Canada to be the arbiter of her own 
domestic affairs was slowly won. In 1859 fiscal inde- 
pendence was secured, and Canada began, to take the 
path of tariff protection just when Britain was firmly on 
the path of free trade. The reunion of 1840 had been in 
a way a retrograde step dictated by politics of empire 
rather than by regard for the best constitutional interests 
of Canada as a whole, and some form of federation was 
already overdue when the British North America Act of 
1867 set up the federal Dominion of Canada, with Quebec, 
Ontario, and the maritime colonies (excluding Newfound- 
land, who negotiated with the others, but did not finally 
join with them) as its member-provinces, and the vast 
undeveloped western and northern lands as potential 
provinces. This first '' dominion ” constitution, itself 
part of the backwash of the American civil war and the 
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world crisis of federalism thereby engendered, and itself 
as profonndly influenced by American as by British con- 
stitutional developments, has since served as a model for 
both constitutional and political changes in other parts 
of the British empire, and to some extent elsewhere. 
The act of 1867 has remained in force for 

. T ^ , FEDEBATIOX 

over seventy years, and could now only be and 
amended by Canada herself, and Canada 
has gradually clothed herself with nearly all 
the other attributes of complete internal and external 
sovereignty. She has had separate land and sea forces 
of her own since 1911 ; she was separately represented 
at the peace conference of 1919 and acquired individual 
membership of the League of Nations ; she successfully 
established her right to influence the foreign policy of 
Britaiu or to pursue a separate foreign policy, as she 
chose when she refused to adhere to the Locarno pact ; 
since 1925 she has sent diplomatic representatives abroad 
on her own account. Even without the Imperial Confer- 
ence declaration of 1926, the repeal of the Colonial Laws 
Validity Act or the Statute of Westminster of 1931, 
her destinies are now entirely in her own hands. 

Australia, of which settlement did not begin until 
nearly the end of the eighteenth century, had to wait 
until 1842 for representative government, when the 
colony of New South Wales received a partially elected 
legislature, but responsible government was secured in 
aU the Australian colonies (the remainder had meanwhile 
been organized on the New South Wales model) before 
the end of the eighteen fifties, and they thenceforward 
controlled their own domestic afiairs, though matters of 
imperial concern were reserved The Colonial Laws 
Validity Act of 1865, which restricted the application of 
British laws in the colonies to those specifically including 
them, gave these distant and isolated colonies in Australia 
even wider 'scope. A movement in the early eighteen 
eighties for the creation of some sort of federation of 

2b 
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the colonies of New South Wales, Victoria, Queensland, 
South Australia, and Tasmania (Western Austraha also 
the became a colony with its own responsible 

AusTRALiAiT govemment in 1890) culminated after many 
COMMON- dimculties had been overcome (the incen- 

WEALTH danger from a near-by federal 

state of ever-increasing importance which had existed 
for Canada, did not affect Australia) in the Australian 
Commonwealth Act of 1900. A stronger particularist 
feeling than that which animated the different parts of 
Canada in 1867 made of the Australian federation a more 
loosely bound system, so loose that many subsequent 
attempts have been made (as yet unsuccessfully) to bind 
the Australian states more firmly together, but not loose 
enough for Western Australia, a majority of whose people 
have now declared in a popular referendum their desire 
to separate from the Commonwealth of Austraha though 
not from the British Commonwealth. But Western 
Australia has found, as did the Southern states in the 
American civil war, that it is not easy to contract out 
of a federal state, and the lack of sympathy for her 
demands shown both by the Commonwealth of Australia 
and by Great Britain have so far thwarted this would-be 
piece of self-determination. But Austraha’s control, as a 
Commonwealth, of her own destiny, is as untrammelled 
as is Canada’s, though as yet she has not chosen to 
have her own diplomatic representation or to enter into 
separate treaty arrangements. Her isolation, and her 
economic and population problems, have tended to 
make her a little (but only a little) less self-reliant than 
Canada. 


New Zealand differs from both Australia and Canada 
not only in having taken the path of unification rather 
than of federation in government, but in having been 
less anxious to assume the attributes of virtually inde- 
pendent sovereignty. As early as 1852 her six widely 
separated settlements were each given elected councils 
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subordinate to one central New Zealand legislature. 
Herein lay the seeds of federalism, but New Zealand 
was relatively a small country, and the coxsolida- 
remoteness of the separate colonies from 

, , « . TXDIVIDUAL- 

one another was so much less a factor m ism ix xew 
the situation by 1876, that the system of ^eai-axi) 
autonomous provinces was abolished in favour of a strictly 
unitary form of government, the provinces thenceforward 
being knovui as counties. New Zealand’s great distance 
by sea from Australia ruled out the possibility of her 
becoming one of the member states of the Common- 
wealth in 1900, even had she shown any signs of thus 
sacrificing some of her individuality, and she has gone 
on alone to attain the status of a self-governing dominion 
with separate membership of the League of Nations, her 
million and a half people clinging so tenaciously to their 
British traditions that they have been called more 
British than the British themselves ’C 

South Africa’s constitutional development has been 
more catastrophic and less clear-cut, and the result is 
somewhat difierent from that in the other three dominions. 
Cape Colony received responsible government in 1872 and 
Natal (which had become a separate colony in 1856) in 
1893. Open hostility between these British colonies and 
the two independent Boer republics of the Orange River 
State and the Transvaal, into which Great Britain herself 
was increasingly drawn after the Jameson Raid of 1895, 
culminated in the South African War and the annexation 
of the two republics as crown colonies in 1902. The 
Liberal government which came into power in Britain in 
1906 (some of its leading members had violently opposed 
the war) almost immediately implemented the setting up 
of responsible government in the Orange River Colony 
and the Transvaal, and once they were equal in status 
and similar in governmental form to Cape Colony and 
Natal, the advantages of aU four coming together in one 
general government were so obvious that the Union of 
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South Africa was formed in' 1909. The specific use of 
the word “ union ” instead of the more general 
CONFLICT AND '' domiiiion ” or commonwealth ” was 
UNION IN significant, for the four colonies did merge 
SOUTH AFRICA gep^rate identities in the new union, to 

become provinces which, though they maintained all their 
old machinery for governing themselves, did not constitu- 
tionally retain sufficient powers to make of the Union a 
federal state. The four former colonies were large and, 
by British colonial standards, populous, so they could 
not be so completely merged in one central organization 
as had been the six provinces of New Zealand which had 
become counties, but they accepted a far smaller degree 
of autonomy within the Union than had the provinces of 
Canada in 1867, and an infinitely smaller degree than had 
the states of Australia in 1900. 

In the Union of South Africa, the earher antagonisms 
of British and Afrikander settlers have latterly tended to 
be damped down in view of the far greater problems 
presented by the place in the constitutional system of 
the Union of the coloured ” (mainly immigrants from 
India) and native African population. The question of 
the representation of the natives, who so far have been 
allowed to vote only in the Cape Province, 
PROBLEM IN is undoubtedly South Africa’s greatest 
SOUTH AFRICA (jongtitutioual hurdle for the future, and 
upon the manner of its solution depends not only her 
position in (or out of) the British Commonwealth, but 
her future as an expressionist state in the hbertarian 
tradition — if she chooses to continue moulding her 
institutions in that shape. It must be remembered that 
the libertarian tradition is far less firmly entrenched by 
time, habit and environmental and ethnographical con- 
siderations in South Africa than in Canada, Australia 
and New Zealand, and any deviation from it would 
therefore not be so unexpected (though it is by no means 
to be expected) there as in the other three dominions 
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mentioned. Even the universal franchise (admittedly no 
longer the badge of a libertarian constitutional system) 
though of long standing in Canada, Australia and New 
Zealand, has not yet come in the Union of South Africa ; 
the vote for the House of Assembly and membership of 
both houses of the legislature is stiU rigorously restricted 
to persons of European or w^hite extraction, and was not 
extended to women xmtil 1930, while the property and 
income qualifications for voters in the Cape and Natal 
were not removed until 1931. None of the four senators 
or of the twelve members of the Native Representation 
Council to be directly elected by the native population 
under the Representation of Natives Act of 1936, can 
themselves be '' native ” or '' coloured The Union of 
South Africa is thus to all intents and purposes (and there 
is plenty of intent) an expressionist state for persons of 
European or white extraction only, who constitute barely 
a quarter of the population of the Union. 

The possession of an executive responsible to the 
legislature being the core of the whole autonomous 
system within the British Commonwealth, the central 
legislative bodies have tended to predominate in the 
constitutions given to or adopted by the autonomous 
colonies and dominions (though the sovereignty of the 
legislature has for obvious reasons never been asserted, 
even in the unitary dominions). But in the working of 
these constitutions the cabinet and particularly the Prime 
Minister has usually tended to call the tune, by analogy 
with, though not as yet to the same extent as in Great 
Britain. The presidential ” government of the United 
States was difficult to combine with the existence, as 
formal executive head, of a governor or governor general 
appointed by the crowm (and actually selected by the 
British cabinet) and in the choice of whom the people 
(or their representatives) of the dominion concerned had 
until very recently no direct and very little indirect 
influence ; the parliamentary government of France 
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was theoretically far more possible ; but all the cards 
“ MINISTERIAL stackcd in favour of the development 

govebnment” in the dominions of the ministerial ” 
BRITISH government of Great Britain, and even in 

DOMINIONS federated states of Canada and Aus- 

tralia, where the need for a more precise division of 
powers was essential, this division has been confined to 
the relationship between the central and state or pro- 
vincial governments, and not extended (as in the United 
States) to the different parts of the central government. 
Canadian and Australian federalism differ greatly, and in 
many ways the Australian variety is very similar to the 
type developed by the United States of America, but 
the retention of responsible ministerial government in 
both, with the Governor General a mere constitutional 
figurehead (acting in the Dominion or Commonwealth 
only as the king would act in the United Kingdom) pre- 
serves the family likeness to the British prototype far 
more strikingly than deviation in individual features 
serves to obscure it. 

In Canada residual powers are left to the Dominion 
government and not to the provinces, whereas Australia 

followed the United States in leaving them 
CHADIAN separate states. In consequence the 

AUSTRALIAN ppoblems produced by increasing complexity 

FEDERALISM ^ ^ ^ \ 

of government and by expanding social and 
economic needs have not been so acute as constitutional 
issues in Canada, for new activities to meet new situa- 
tions could more easily be embarked upon by the 
central government. Nevertheless, a cry for a formal 
increase in the power of the central authority and a 
corresponding decrease in that of the provinces has long 
been heard in Canada, and still persists. The untram- 
melled administration of many social services entirely by 
the provincial authorities, though the Dominion exchequer 
may make substantial contributions toward the cost of 
such administration, or even pay for it completely, has 
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aroused much criticism, as when a Dominion cabinet 
minister went so far as to conclude that '' the essential 
task before us today is the restoration of unity and 
the whole question of relations between the Dominion 
and the provinces is to be the subject of an enquiry by 
Royal Commission. Australian federation, of more recent 
creation and far looser, has been the centre of bitter 
controversy from its very first years of existence. The 
attempt to bring not only social administration but also 
the regulation of industry and commerce under the control 
of the Commonwealth government has been as vigorously 
and on the whole as successfully resisted as have been 
similar efforts in the United States of America. The 
Austrahan states stand in the unassailable position of 
retaining direct connection with Great Britain through 
their governors, who are still (unlike the Canadian pro- 
vincial lieutenant governors, whose very title is a sub- 
ordinate one) appointed by the crown in the United 
Eangdom. They are able to wave this unsevered umbilical 
cord in the face of the Commonwealth authority at Can- 
berra, while at the same time they continue to imbibe 
sustenance for their particularism through it from a 
somewhat embarrassed parent, who (as the case of the 
attempted secession of Western Australia from the 
Commonwealth shows) has every reason for wishing to 
see the Australian federal authority strengthened instead 
of being weakened or reduced in its territorial scope. It 
is probable that only some major crisis, in the alleviation 
of which the United Kingdom would be either powerless 
or unwilling to intervene, could bring anything more than 
a most gradual strengthening of the federal bond in 
Australia. The economic difificulties of recent years have 
not proved sufficient incentive, and, indeed, have given 
some encouragement to particularist sentiment. 

The general acceptance of bicameralism (except in the 
Australian state of Queensland and in most of the Canadian 
provinces) throughout the autonomous states of the 
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CHAMBEBS 
IN CANADA, 
AT7STBALIA 
AND NEW 
ZEALAND 


British Commonwealth has brought with it no desire 
to duplicate the British House of Lords, but in the 
federal dominions senates have been used, 
as in the United States, to give direct 
representation to the member-states or 
provinces, as separate entities. In Canada 
both houses give recognition to the federal 
principle in their systems of representation, but members 
of the lower house are elected for a term of years by the 
people, and members of the upper house are now nomi- 
nated for life by the Governor General (on the advice of 
the Dominion government) to represent the different 
provinces roughly on a population basis, Quebec having 
a fixed number of members and Quebec and Ontario an 
equal and fixed number of senators in each legislature. 
Australia, while electing her central House of Repre- 
sentatives on a basis of population, prescribes a minimum 
of five members for each of the original states of the 
Commonwealth, and her Senate gives exactly equal 
representation to all the states, six senators being elected 
in each, on a staggered basis, for six-year terms (half the 
Senate retiring every three years, though a persistent 
deadlock between the two houses can lead to an entire 
dissolution of both). This popular election of the Senate 
gives it an authority in Austraha which has enabled it to 
challenge the lower house, whereas the Canadian Senate, 
which is nominated (with the effective choice of new 
senators in the hands of party leaders) plays an entirely 
subordinate part. Because of its greater significance, 
the Australian Senate (which has often tended to be 
more radical in complexion than the other house) has 
been more vigorously attacked, and a unicameral system 
has been advocated in some quarters. Deadlocks between 
the two houses might have been more frequent in Australia 
if the constitution had not made such elaborate provision 
(such as double dissolution, joint session and popular 
referendum) for avoiding and breaking them. The Senate 
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in AustraKa has never acquired a prestige comparable to 
that of the United States Senate, but it is not likely to 
disappear while the particularism of the separate Aus- 
tralian states, of which it is one of the emblems, remains 
strong. New Zealand, too, has had second chamber 
trouble, though its upper house (the Legislative Council) 
has not been required to serve any federal purpose. 
Nomination by the Governor General for life was changed 
to nomination for seven years in 1892 and to election in 
1914. More recently a new system of electing the upper 
house has been devised, with the country divided into four 
large constituencies and the principle of proportional 
representation applied. Here, as elsewhere, New Zealand 
has been most prolific in detailed constitutional experi- 
ment. She has, nevertheless, remained conservative 
concerning the general bases of her system, adopted in 
the latter half of the nineteenth century and closely 
modelled upon the political institutions of Great Britain ; 
but recent economic legislation and social planning in 
New Zealand have shown it possible for radical social and 
economic changes to be made without formally disturbing 
the traditional structure of the political system. 

The constitutional history of Ireland during the last 
hundred years has been as different as possible from the 
relatively smooth developments in Canada, 

Australia, New Zealand and even South 
Africa, yet the Irish Free State set up in 
1921, with no reason whatsoever for seeing virtue in 
British governmental devices, bore close resemblance in 
constitutional structure to these dominions, and the 
constitution of Eire which succeeded the original Free 
State constitution on December 29, 1937, differs in 
details rather than in fundamentals from its predecessor. 
As Mr. De Valera himself declared in explaining his new 
constitutional proposals : The relationship between the 
history of a people and its laws is natural and inevitable ”, 
and '' Our people are a conservative people 
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The unhappy history of Ireland’s government, dragging 
on from the murky background of Poynings’ law right 
through the repressions of the seventeenth and eighteenth 
centuries (lit up momentarily by the legislative inde- 
pendence of 1782-1800), the abortive home rule schemes 
of the nineteenth and the early twentieth centuries, the 
Easter rebellion of 1916 and the troubles of 1920 and 
1921, found a term in the truce of exhaustion that was 
embodied in the Anglo-Irish treaty of 1921, after Ulster 
had accepted but southern Ireland had refused the 
Government of Ireland Act of 1920, which had partitioned 
Ireland into two separate colonies, each with its own 
autonomous and responsible government and each with 
its own separate but subordinate legislature. The treaty 
of 1921 accorded to the Irish Free State 

ANGLO-IRISH 

TREATY OF (wMch would liave covered the whole island 
if Ulster had not chosen to contract out) the 
dominion status of Canada, and this already involved 
separate membership of the League of Nations and (less 
valued by the Irish) of the imperial conference. Within 
the limitations thus prescribed (and certain practical 
conditions connected principally with defence, land 
annuities and the national debt had to be taken into 
account) the Irish Free State was actually free to choose 
her own form of government. She set about doing so 
with a methodical examination of those of the world’s 
existing constitutions that might serve her 

CONSTITUTION ,, , , -t * •j. 

OP THE IRISH US models, 3>iid produced in 1922 u unitSiry 
1922 constitution with a bicameral legislature 

(both houses popularly elected, but the 
Senate to be chosen from a panel of persons drawn up by 
the legislature, or from former senators) and the definite 
establishment of the principle of the responsibility of 
ministers to the lower house of the legislature (Dail 
Eireann), of which ministers were permitted and indeed 
required to be members. The president of the 
council of ministers was to be nominated by the Dail 



CH. XXV 


Nations Yet To 


383 


Eireann, Popular referendum (later deleted by con- 
stitutional amendment) could be resorted to at the 
request of either house in the event of disagreement, 
but if this procedure were not invoked the Senate 
possessed only a suspensive veto over ordinary legis- 
lation and none at all over money bills. The consent of 
the crown, necessary for all laws, and given through the 
representative of the king in the Free State, would, it 
was understood, not be withheld (by analogy with 
Canada) from any bill that had fulfilled every other 
condition for its enactment. This constitution exhibited 
the tendency of other post-war constitutions to crystallize 
in definite verbal form the usages and conventions which 
had grown up without specific legal inclusion around 
earher constitutions, and as a libertarian constitution 
aroused very great interest on this count. It can be 
called a democratic, but hardly an ultra-democratic con- 
stitution like the German of 1919 ; it was foil of the 
well-tried expressionist machinery of the eighteenth and 
nineteenth centuries, but contained little of the new- 
fangled constitutionalism of the twentieth. Its framers 
were severely restricted by the terms of the treaty, by 
the refusal of Ulster to have anything to do with the 
Free State because it was separated from the United 
Kingdom and by the strong republican movement in 
southern Ireland that also refused to have an3rfching to 
do with it, but because it was not entirely independent 
of the British empire and Commonwealth. It was 
remarkable in the circumstances that any constitution 
could be put into operation in the Free State, and even 
more remarkable that it could last for fifteen years. 
Before the coming into power of the Fianna Fail party 
in 1932 the articles providing for popular referendum 
and initiative had been eliminated from the 

constitution fin 1928), but from 1932 onwards alteeations, 

• ^ 193^—1936 

the aspects of the constitution to which 

Fianna Fail had always objected were one by one 
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attacked. The requirement regarding the oath of allegi- 
ance was removed by constitutional amendment in 1933 
(amendment being possible by ordinary legislative enact- 
ment at any time, following the removal of the machinery 
for popular referendum in 1928) ; the Senate was abolished 
by another amendment in 1936, and the opportunity 
provided at the end of the same year by the abdication 
of King Edward VIII was used to pass laws eliminating 
the British crown and its representative entirely from 
the constitutional system of the Irish Free State, except 
for certain specified and temporary purposes connected 
with her membership of the British Commonwealth of 
Nations. The jurisdiction of the Judicial Committee of 
the Privy Council had meanwhile been repudiated, and 
in 1937 no representative was sent to the imperial con- 
ference in London. The constitution of 1922 had thus 
become by 1937 merely the shell of its former self, so a 
new draft constitution was presented to the Bail by the 
government, and after its acceptance with minor amend- 
ments by that body, was submitted to the people, a 
general election being held at the same time. The new 
constitution received a substantial majority of popular 
votes and came into force at the end of 1937. It puts 
into more logical form the constitutional 
system that had already developed by the 
end of 1936, its principal innovations being 
to change the name of Saorstat Eireann (the Irish Free 
State) to Eire (Ireland), to assume (and to make specific 
provision for) the eventual inclusion of the six counties 
of Northern Ireland in the new system, and to return to 
a bicameral legislature. A President was to be elected 
for seven years to act as formal head of the state (to 
replace the representative of the British crown, whose 
position had become entirely anomalous through the 
developments of 1932-36), but his individual powers were 
to be purely nominal. No tendency was shown to set up 
'' presidential ” government, least of aU the ultra-presi- 
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dential form developed recently in Poland and elsewhere, 
and the choice as President of a distinguished literary 
figure, instead of a pohtician, has underlined this decision. 
The Bail Eireann remained the king-pin of the constitu- 
tional system; it stiU nominated the Prime Minister; 
ministers stiU remained strictly responsible to it and 
dependent upon the support of its majority ; the new 
Senate would not be in a position to challenge the Bail. 
The Senate was now to include a proportion of nominated 
members, chosen by the Prime Minister, though the 
majority were still to be popularly elected, but &om 
different panels representing educational, agricultural, 
labour,' industrial and public administrative interests 
respectively. Bills beheved by the Senate or the President 
to be contrary to the provisions of the constitution could 
be referred to the Supreme Court for its opinion, while 
machinery for referring bills to popular referendum was 
restored to the constitution. A much more elaborate 
enumeration of fundamental rights replaced the some- 
what sketchy opening articles of the earlier constitution, 
“ the family ”, “ education ”, “ religion ” and “ private 
property ” being covered with special’ thoroughness. The 
constitution was to be amended only by the procedure of 
acceptance of the proposed amendment by the legislature 
and afterwards by the people in a referendum. The 
family likeness to the other leading constitutions of the 
British commonwealth is thus stiU preserved to a certain 
extent in Eire, even though she has stepped outside the 
family circle. 




PART IX 

AFFIRiMATIVE CONSTITUTIONS— 
THE CATEGORICAL STATE 



Affirmative Constitutions — The Categorical State 

The impetus of the French Revolution^ emphasized by the conse- 
quences of the American Revolution, made of the democratic 
interpretation of government the leading influence in moulding 
the constitutions of the world. The libertarian tradition, dating 
back many centuries in certain countries, but driven under- 
ground almost everywhere in the sixteenth and seventeenth 
centuries, revived under this democratic stimulus to produce 
the expressionist state as the supreme political achievement of 
the eighteenth and nineteenth centuries, a form of government 
made of, for and by the people as a whole to an extent never 
before achieved. 

The reconstruction of the map and of many of the constitu- 
tions of the world after 1918 doubled the number of truly 
expressionist states. Disregarding the failure of democratic 
institutions in the countries of Latin America lacking a liber- 
tarian tradition, most of the oppressed and submerged peoples of 
central and eastern Europe adopted ultra-democratic constitutions 
as symbols of their liberation. But, ominously for the future of 
democracy as an all-conquering force, it was in this hour of 
triumph rejected by the very country, Russia, where for decades 
it had been regarded as most urgently needed, and whose reception 
of it might have given some reality to the idea of a world safe for 
democracy, Russia received instead a form of government with 
an economic and not a political basis, and its organization 
pointed to the leading defect, from the point of view of the people it 
purported to make sovereign, of the democratic state — it had come 
to treat the vote as an end and not as a means, and while protect- 
ing its inhabitant in his person, his conscience and his property, 
against arbitrary treatment, it did not match his rights as a citizen 
by corresponding rights as a producer and as a consumer, Man 
had been recognized as a political but not as an economic animal. 
With very few exceptions his organizations on a producer or 
consumer basis stood outside, and often against, that of the state. 

With the violence of all great movements that have been too 
long pent up, the Russian Revolution rushed to the other extreme 
and outlawed the state in the interests of those forces it had itself 
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outlawed. All its proselytizing zeal caused only a temporary 
or partial outlawing of the state in its traditional farm outside 
the Union of Soviet Republics into which Russia had been 
transformed, but the Russian emmple did produce two strong 
reactions in favour of a rehabilitation of the state as the force 
it was believed once to have been before the principle of national 
sovereignty had sapped its vigour and vitality. The state and 
the nation had gradually become coterminous as the nation- 
state, but the nation, in every sense, was made to come first in 
the combination, and the nation, in the expressionist state at 
least, meant the majority of its adult inhabitants expressing 
their will through democratic ■machinery. In Russia, there was 
after the revolution an agglomeration of nations, but no state; 
and these nations and these peoples were invited to seek expression 
through machinery outside the previous experience of the state. 

‘‘ The state is not enough, therefore destroy and ignore it 
was one permissible attitude, but another was to expand and 
strengthen it. The former was the soviet way and the latter 
the fascist. In 1919 Italy, whose political realization as such 
a half century earlier had been more than completed by new 
territorial gains, continued to feel herself thwarted as a nation- 
state, and particularly as a state which had assumed all the 
trappings of democracy without, apparently, reaping many of 
its advantages. With all that flamboyance which distinguished 
the Italian from the Northern Renaissance four or five hundred 
years earlier, the state was re-founded, not on a democratic basis 
{though democratic forms were at first allowed to survive), not on 
a soviet basis, but on a basis that welded elements of both into a 
native authoritarian tradition, and produced, within five years 
of the appearance of the first, a second and an even mare strident 
alternative to the hitherto prevailing trend in government. The 
two new alternatives, while professing to abhor each other, 
differed less than either differed from political democracy, and 
both chose to look upon the citizen as a worker rather than as a 
householder, to see a nation rather as a series of human hives 
than the statistical sum of its adult inhabitants. But the one 
tolerated and indeed protected drones, whereas the other would 
give recognition and power only to the workers, 

Italian fascism, because it could be built up on the tradHional 
bases of the stole, and destroyed none of the existing economic or 
social classes within it, found ready imitators even where the 

2c 
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soviet example was most ;f eared; and as country after country 
that had taken up democracy and adopted libertarian institutions, 
began, for one reason or another to find, like Italy, that things 
did not work out as anticipated, the authoritarian state organized 
on a corporative basis became a commonly accepted form. 

A fourth alternative also existed — for the democracies to 
adapt themselves to new needs and to the demand for a more 
adequate recognition of the economic side of human organization 
through the creation of fresh governmental machinery. Most of 
the libertarian states, and notably France and Britain, contented 
themselves with piecemeal treatment of these problems, that same 
ad hoc procedure as had preceded the more systematic reform of 
British institutions in the nineteenth century, and time must 
show whether or not systematization, such as produced the com- 
plete reorganization of local government and the courts of law in 
nineteenth-century Britain, will emerge in time in the sphere of 
producer and consumer relationships {to each other and to the 
state) to prevent in Britain {and in certain other libertarian 
countries) a breakdoum of confidence in existing machinery and 
in the progress of reform such as will produce acceptance of one 
or the other ready-made alternatives. 

In two countries among the great powers more systematic 
treatment of the same symptoms has been attempted. Republican 
Germany included, in her new constitutional system of 1919, 
machinery {centering in the Reichswirtschaftsrat) that aimed to 
fill the gap, and might conceivably have been developed to do so 
in circumstances less unpropitious, but when the new system did 
not work, the democratic state, together with its producer -organiza- 
tion {the consumer side was little considered), was overthrown in 
a mood of despair for a fresh panacea, which, served up in Teutonic 
guise as the National Socialist state, many of the new ideas on 
government that the post-war period had produced, combined with 
some devices hoary in their antiquity, and tackled the problem of 
citizen, producer and consumer with all the ruthlessness and 
rhore than the ingenuity of the Russians and the Italians, though 
without the originality of either. The fate of this variation on 
two alternatives has also to be awaited. 

The United States of America, content with the piecemeal 
methods of the other democracies during a decade of unrivalled 
prosperity after her war of 1917-18, turned to less traditional 
machinery when the great depression which began in 1930 
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'plunged her into Tier worst economic crisis and the first since the 
safety valve of the frontier had completely ceased to exist. With'^ 
out recourse to a new interpretation of the citizen or the adoption 
of a new system of representation based on economic categories, 
she nevertheless resorted to state-planning as thoroughgoing as 
that of Soviet Russia, and to the codification of producer, entre- 
preneur and consumer relationships of all hinds as minute as 
that of fascist Italy (and in both spheres her task was of necessity 
far more complicated, through her greater degree of industrializa- 
tion and her higher standards of life). In her case the new 
machinery had to be introduced into the gaps in her existing 
political system, which was regarded as basically immutable 
virtually by all concerned. Much of this machinery has now 
dropped out, more has been ejected by the system itself, but 
enough remains yet to achieve a major transformation. 




CHAPTER XXVI 


THE RUSSLA.N ALTERNATIVE — SOVIET AS NUCLEUS 

The Tsarist machinery of government in the Russian 
empire had shown itself to be so completely inadequate, 
even as the starting point of a hbertarian regime, that 
the revolution of 1917 was able entirely to ignore it. 
The traditionless Douma of the inteUigentsia was imable 
to step into the gap. Kerenski was no more successful 
than Prince Lvov in stabilizing a demo- 
cratic system, and the left wing social bolsheviks 
democrats, the bolshevist party led by i’oweb 
L enin, that seized power in October and November 1917, 
were able to prevent the scheduled constituent assembly 
from meeting. This procedure was exactly the opposite 
of that which was followed in Germany a little over a 
year later, when the central council of soldiers and 
workers (modelled upon the organization of soviets 
which were the basis of the bolshevist authority in 
Russia) meekly handed its power over to the new con- 
stituent assembly that was later to frame the Weimar 
constitution on the libertarian model. 

With the postponement (and eventual strangulation 
at birth in July 1918) of the Russian constituent assembly 
that had been expected to produce a democratic con- 
stitution of a more or less conventional type, the field 
was left clear for Lenin, a supremely able practitioner of 
revolution who had distilled from the writings of Karl 
Marx and from his own interpretation of the course of 
history since Marx, a theory of government and a pro- 
gramme of action that involved rejectmg all the liber- 
tarian and ’democratic machinery of the expressionist 
state in addition to the autocratic and repressive practices 
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of legitimist rdgimes, in favour of building up a new 
type of governmental organization, which should create 
an anti-state rather than a state. He and 
rarso^ETs colleagues, while still relying on the 

existing organization of their party for 
directive and executive purposes, made use, as the expres- 
sionist unit of their system, of the soviet, a spontaneously 
generated by-product of the revolution of 1905. The 
soviet (a council of workers or soldiers) was a simple cell 
admirably suited to their purposes, for out the mass of 
soviets could be evolved the most complicated organisms 
required for the working out of their ideals. To use the 
Communist party as the operating, and the congresses of 
soviets as the ratifying machinery of government was 
magnificent improvization. This parallelism, admittedly 
an expedient at the beginning, has continued ever since 
to be an essential and perhaps the most powerful feature 
of the constitutional system founded in Russia in 1917. 
The party line ’’ of development has, in addition, been 
the most powerful lead that revolutionary Russia has 
given to other countries. Soviets sprang up like mush- 
rooms in a number of other lands during the years immedi- 
ately succeeding 1917, but everywhere outside (and in 
some places, such as Finland and the three Baltic states, 
inside) the former territories of the Tsar, they were as 
easily plucked out. The '' one-party state on the other 
hand, has become (after being at first derided everywhere) 
a permanent attraction, even to those regimes otherwise 
most violently opposed to bolshevist ideas. 
pSt?Ttatk amiable Atatiirk, of whom it has been 

said that his fine sense of justice inclined 
him toward trying everything and everybody at least 
once, had an opposition party created in order that the 
game of parliamentary government could be played 
according to the established rules, only to retreat behind 
the one-party line when, in his country as in many others, 
chaos rather than order seemed to emerge. The Bolshe- 
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viks in 1917 had enough chaos on their hands to want at 
all costs to avoid producing more, and the one -party 
state (even if they refused to call it a state, and it certainly 
did not look like one to orthodox pohtical science) was 
their trump card. It was a ruthless device but it worked, 
and against chaos or alleged chaos in other lands a pohcy 
of '' Clubs are trumps — no other suit allowed ’’ has 
subsequently been found to work only too well. To the 
state of one-party policies and no party pohtics the 
idea of ''His Majesty’s Opposition” toward which His 
Majesty’s Government has not only to be tolerant but 
also polite (and whose leader receives an official salary), 
seems as outmoded and as unreal as those eighteenth- 
century battles in which one’s opponents were courteously 
invited to shoot first. Lenin and his followers thus 
released into the world in the one-party state an idea 
that has come to be the Leitmotiv of an un-Tolstoyan 
era of totalitarian war and equally totahtarian peace. 

If the structure of this new and mighty governmental 
machine of bolshevist Russia was composed of permuta- 
tions and combinations of soviets, and if the motive 
force was supphed by the organization of the Communist 
party, it still needed a purpose to justify the existence 
both of the machinery and of the power. The party was 
only a means to an end and the soviet was only a means 
to an end. That end was not to be the libertarian ex- 
pressionism of pohtical democracy, but was proclaimed 
to be the creation of a classless society in 
which men and women were to receive 
reward only for their own labours (but for 
all of their labour) and in which “ he who does not work 
shall not eat This end was construed as involving 
the treatment of the citizen primarily as a consumer and 
as a producer (everybody was of necessity a consumer 
and was now, by compulsion, to be a producer as well) 
and only incidentally as a voter. His vote derived only 
from his activity in production and consumption, or m 
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their co-ordination. His part in the government of his 
country arose, therefore, in the course of his working hfe, 
and not as something entirely divorced from it for which 
he put on his Sunday suit. He expressed himself and 
voted as a member of a trade union, of an artel (a co- 
operative of individual producers) or of a collective farm ; 
he expressed himself and voted as a member of a con- 
sumer’s co-operative ; he expressed himself and voted 
in his local soviet, which was organized on the basis of 
where he worked and not (unless the two coincided) of 
where he lived ; he could, finally, if these outlets were 
not enough, and he wished to be a reallv 

ACTIVE ^ 

CITIZENS active citizen ” as opposed to a '' mere 

mamSnts inhabitant ”, seek admission to the Com- 

munist party and express himself and vote 
in the local branch (also based, usually, upon place of 
work). In any of these he might be chosen a delegate to 
a district or provincial or even to the central council or 
congress of soviets, of trade unions, of artel, of collec- 
tives, of co-operatives, or of the Communist party. 
These organizations have been likened to a group of 
pyramids, each rising to the apex of a central congress 
(the soviet pyramid to the sharper point of a central 
executive committee and a Council of People’s Com- 
missars, and the Communist party pyramid also to that 
of a central committee and a political 
pAAmDs^’^^ bureau or inner committee), and this is 
indeed a useful if a somewhat generalized 
picture to leave in the mind, a group of great pyramids 
towering around and connected by subterranean passages 
to a sphinx whose face at the moment is that of the 
General Secretary of the Communist party. Its hostile 
critics call this system in its practical working the most 
ruthless dictatorship of modern times”, but more friendly 
ones sum it up as ‘‘ not a dictatorship but government 
by a whole series of committees” and call it multiform 
democracy . It is certainly multiform. 
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If the miiltiformity of the administrative system of 
bolshevist Russia made it difficult at first to accept it as 
a state in any understood sense of that word, territorial 
the amorphous nature of its territorial agglomera- 
agglomeration only served to increase this 
difficulty. A number of provinces in the western part of 
the Russian empire had broken away from it completely, 
with or soon after the advent of the revolution. After 
a period of uncertainty and war lasting for several 
years, some of these (Finland, the three Baltic States, 
the former Russian Poland and Bessarabia) found them- 
selves definitely (and, it appears, permanently) outside 
the bolshevist sphere of influence, but others (the 
Ukraine, White Russia and Transcaucasia, as well as the 
remote trans-Caspian regions south of the Aral Sea and 
Lake Balkash), while retaining their new national inde- 
pendence, found themselves, sooner or later, equally 
definitely and permanently inside it, and accepted the 
soviet structure, the classless society and the domination 
of the Communist party instead of violently rejecting 
them like Finland, Poland, Rumania, Esthonia, Latvia 
and Lithuania. 

At the beginning, the original Russian Socialist 
Federative Soviet Repubhc (comprising all the territories 
of the empire that did not break away, and covering 
roughly three-quarters of its area in 1914) was the only 
one directly under Bolshevik control, and had no definite 
constitutional connection with the independent soviet 
republics on its western and southern borders. This 
R.S.F.S.R. was something tangible to western eyes, even 
if its form was not famihar to pohtical science, ffiom the 
time it received a written constitution (based upon the 
principles enunciated in the Declaration 
of Rights of the Labouring and Exploited R.s.r,s,R. 
Peoples ’’ which formed its first section) on ^ coleus 
J uly 10, 191S, by resolution of the fifth All-Russian Con- 
gress of Soviets. On the other hand, what is now known 



398 Affirmative Constitutions pt . is 

as the Union of Soviet Socialist Republics (formed by a 
series of treaties and agreements between the R.S.F.S.R., 
the Ukraine Soviet Republic, the White Russian Soviet 
Republic and the Transcaucasian Soviet Republic) did 
not come into existence until 1922, and its first constitu- 
tion did not come into force until January 13, 1924, 
within a few days of the death of Lenin. 

THE U.S.S.R. 1 T P 

AS coNsuM- In a way this was. symbolic, for while the 
MATioN social and economic structure of the bol- 

shevist state was primarily Lenin’s own achievement, 
and was crystallized (to the extent that it could be 
crystallized in a single document and at that early stage 
in the revolution) in the R.S.F.S.R. constitution of 1918, 
the national and federal structure was above all the work 
of Stahn (who became, after Lenin’s death, and has 
remained, the leading figure in the bolshevist hierarchy) 
and was crystallized in the U.S.S.R. constitution of 1924. 
Both these constitutions have now been replaced by new 
fundamental laws, that of the R.S.P.S.R. in 1925 (to which 
have since been made piecemeal amendments from time 
to time) and that of the U.S.S.R. in 1936, but their basic 
principles have not, it is claimed, been affected by these 
changes. 

The regions originally outside the R.S.P.S.R., or 
subsequently separated from it, that now belong to the 
larger union of all soviet states formed out of territory 
formerly belonging to the Russian empire, have adopted 
constitutions based upon similar principles, and these 
have been amended in step with the changes in the 
R.S.P.S.R. and the U.S.S.R. But only the R.S.P.S.R. 
and the White Russian Soviet Republic bear the name 
“ Russian ” and the U.S.S.R. itself, which carefully 
avoids that word in its title and in its pubhc documents, 
„ ^ is technically not a Russian state at all. 

“RUSSIAN"’ Without alteration to its constitution it 
STATE could accept a sovietized Poland, a soviet- 

ized Rumania, or even a sovietized Japan (examples are 
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taken &om countries sharing a common frontier with the 
U.S.S.R., though the list could include the whole world) 
as a constituent repubhc of the Union. Constitutionally 
its expansive possibilities are as great as were those of 
the federal union set up in the United States of America 
in 1787, and its achievements as a '' state-maker have, 
taking the shorter period of existence of the U.S.S.R. 
into account, hardly been less considerable. The four 
constituent repubhcs of 1924 had, by 1936, become 
eleven, though the increase had all come, not from any 
territorial expansion, but from alteration in govern- 
mental status among various parts of the Soviet Union. 
The Transcaspian region north of the Afghan and Persian 
borders where Bolshevik control was at first uncertain, 
was gradually organized between 1924 and 1929 on the 
basis of complete national independence of the Russian 
Soviet Republic, but with membership of the U.S.S.R. 
retained, into three separate soviet republics, the 
Turkoman, the Uzbek and the Tadzhik, 
and then, in 1936, the revision of the con- constituent 
stitution of the U.S.S.R. provided an oppor- 
tunity for dividing the nationally heterogeneous Trans- 
caucasian Soviet Republic (which, as such, ceased to 
exist) into three separate soviet republics, the Georgian, 
the Armenian and the Azerbaijan, stretching (in the 
order named) from the Black to the Caspian Sea. Finally, 
the two autonomous regions of the R.S.F.S.R. lying 
immediately to the north of the three Transcaspian soviet 
repubhcs were now given their national independence 
by being separated from the R.S.F.S.R. to become two 
constituent repubhcs of the U.S.S.R., the large Kazak 
Soviet Repubhc and the smaller Kirghiz Soviet Repubhc 
along the Mongohan border. 

It is not improbable that other of the autonomous 
regions on the borders of the R.S.F.S.R. may in the 
future become* separated from it as constituent repubhcs 
of the U.S.S.R., with the theoretical constitutional right 
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to secede from the Union (a right not accorded to mere 
autonomous regions), though Stalin has set his face 
against the idea of all autonomous regions 
To^sECEDE different soviet repubhcs being 

able to look forward to such an advance 
in status. For those of the autonomous regions (some- 
times called '' autonomous republics ” if within the 
R.S.F.S.R.) that are surrounded on all sides by U.S.S.R. 
territory and not bordered at any point by a foreign state, 
the right of secession that promotion to be constituent 
republics might give them would, Stalin points out, be 
meaningless, for they have nowhere to go if they secede 
from the U.S.S.R For rather similar reasons it would 
be more difficult for Kentucky or Kansas to secede from 
the U.S.A., than for Maine or Texas or California, were 
all given the equal constitutional right to do so, but the 
U.S.A. has solved the problem by refusing to countenance 
the right of secession for any of them. In practice it is 
probable that any constituent republics of the U.S.S.R. 
would find it quite as difficult permanently to secede from 
the Soviet Union as did the eleven Southern States to 
secede from the American Union in 1861. 

The differences between the federal constitution of the 
U.S.S.R. in its 1936 and in its original 1924 version, 
though important, are perhaps not as great as might 
have been expected in view of the enormous changes 
•cj.s.s.R. coK- place in the Union during those 

sTiTUTioNs OF twclve ycars. At the beginning of 1924 

1924 AND 1936 T • > AT I 

Lenm s JNew Economic Policy, a temporary 
dilution of pure socialism with certain features of 
capitalism, had not yet been abandoned, nor had Trot- 
sky’s idea of world revolution given way to Stalin’s 
“ socialism in one country In 1926 the first five-year 
plan, of large scale industrialization and increase in 
production of every sort, was formulated, and in 1928 
put into operation, to be succeeded by a second five-year 
plan in 1931 and by yet a third in 1936. The retreat from 
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world revolution and the advance of the era of planning 
were accompanied by a return to the international concert, 
with membership of the League of Nations and adhesion 
to the Kellogg Pact, and finally, in the sphere of foreign 
relations, the U.S.S.R/s series of pacts of non-aggression 
were supplemented by definite alliances with France and 
Czechoslovakia. 

The population of the TJ.S.S.R. had increased in the 
decade 1926-36 jfrom 147 to nearly 166 million people. 
The industrial population had risen fi:om eight million in 
1922 to over twenty-five million, while compared with 
before the war nearly twice as large a percentage of the 
people (35 instead of 20) lived in cities. Some of these 
changes were inevitably reflected in the new constitution 
of 1936, even though the basic organization of the soviets 
-and the basic control of the Communist party remained 
un im paired. Many of the solid achievements of the 
intervening period (such as the complete elimination of 
the private capitalist, of the employer class 
in industry, and of the Kulah in agriculture) OF 'T' TT'R 
made it possible to draft the 1936 document njisuvEintiG 
m more positive terms. It could be made a 
statement of the type of government that had actually 
been evolved rather than a programme for the type that 
was desired. It lacked the flamboyance, perhaps even 
some of the enthusiasm of its predecessor, and certainly 
some of its heterodoxy. While Lenin had regarded the 
state as a device for enslaving the people, and as a concept 
the remnants of which could be expected to wither away 
under the soviet system, Stalin, in 1936, laughed at critics 
who tried to maintain that the TJ.S.S.R. was not a state 
but '' nothing more nor less than a strictly defined geo- 
graphical concept It is true that the XJ.S.S.R. (or even 
the R.S.F.S.R.) was in no sense a nation-state, for the 
Bolsheviks had “ divorced the state from nationality 
and race ” so completely that foreigners living and work- 
ing in the TJ.S.S.R. were allowed to vote and participate 
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in public affairs on a basis of complete equality with 
natives^, and the name of the Union, as has been seen, 
bore no national or racial label, but it 
REINSTATE™ unquestiouably a state, with 

one foreign policy, one united army, one 
social system and one general type of government for all 
its parts, though a high degree of autonomy in domestic 
affairs was enjoyed by many of these parts, especially the 
eleven constituent republics. 

Though the truly federal nature and objects of the 
U.S.S.R. are not generally questioned (the more closely 
consolidated Russian Republic, though called feder- 
ated ’’ stands in a more doubtful position), there are, 
nevertheless, critics, who see in the great 
Russian Chauvinism ’’ that Lenin is alleged 
to have attributed to Stalin, and in the purge 
of high officials in nearly all the constituent 
republics, a menace to the U.S.S.R. as a federal union, 
and who anticipate for the future, instead of greater 
autonomy for its parts and an increase in the number of 
constituent republics, a new policy of consolidation, so that 
it may again become ‘‘Russia, one and indivisible 

The constitution of the U.S.S.R. of 1936 declares the 
Union to be “ a socialist state of workers and peasants ” 
(article 1) and its first section is devoted to 
defining “ The Structure of Society Pro- 
perty is defined as that of the state, that of 
cooperative-collectives and that of indi- 
viduals, and while the last is allowed to exist and to be 
inherited, its permissible forms, origin and extent are 
carefully defined (article 10). Article 12 repeats the 
slogans “ He who does not work shall not eat and 
“ Prom each according to his ability, to each according 
to his work The second section of the constitution 
deals with “ the Structure of the State ”, article 13 naming 
the eleven soviet socialist republics “ united in voluntary 
union ”, article 14 fisting under twenty -three headings 


THE 

STRUCTURE OF 
SOCIETY ” IN 
THE U.S.S.R., 

1936 
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the sphere of action of the central authority of the Union, 
and article 15 leaving residual powers in the hands of the 
separate republics ; article 16 requires that 
the constitution of each soviet republic stbucttoe py 
shall be drawn up ''in full conformity state 
with the constitution of the U.S.S.R.’’ ; article 17 gives 
the right of secession to the constituent republics and 
article 18 guarantees the integrity of their territories ; 
articles 19 and 20 declare the laws of the U.S.S.R. to be 
supreme in all the republics and as prevailing over the 
laws of the separate republics, while article 21 prescribes 
a common citizenship for all inhabitants of all the parts 
of the U.S.S.R. The third section of the constitution 
deals with " The Highest Organs of State Power ’’ and 
considerably simplifies the system of 1924. « obgai^s 
T he " All-Union Congress of Soviets ” of or state 
the earlier system is replaced by a " Supreme 
Soviet meeting twice a year instead of 
once, and consisting of two chambers with identical 
powers, elected directly, instead of one, elected indirectly. 
They are known as the " Soviet of the Union ” and the 
" Soviet of Nationalities The former is to represent 
the people as a whole, and the latter contains not only 
an equal number of delegates from each constituent 
republic, but also a smaller number from each autonomous 
republic, autonomous region, and recognized national 
region contained within any constituent republic. In 
joint session the two chambers elect a Prae- 
sidium of 36 members to exercise certain 
carefully defined powers (article 49) on 
behalf of the Supreme Soviet between its sessions, but 
not to legislate. The shadow of recent developments in 
foreign pohcy falls across part of a clause ( j ) of article 49 
(the last seventeen words were inserted at a late stage 
in the draft constitution) which says that the Praesidium 
may " In the* intervals between sessions of the Supreme 
Soviet of the U.S.S.R., declare a state of war, in case 
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of an armed attack upon the U.S.S.R., or in case of the 
need of fulfilling international treaty obligations of mutual 
defence against aggression The previous '' Council of 
Nationalities ’’ which had been part of the Central Execu- 
tive Committee of the U.S.S.R. (section four of the con- 
stitution of 1924) was suppressed, and generally the 
deliberate confusion of executive and legislative functions, 
that had been a characteristic of the earlier constitution- 
making of the Bolsheviks, was avoided. 

No longer can it be said that between legislation and 
administration no line is drawn, though it has to be 
remembered that institutions are still regarded in the 
Soviet Union as existing primarily to carry out a policy, 
and thus they tend to be changed not only as policy is 
modified, but when and directly they do not appear to 
be aiding in the carrying out of that policy. The dead 
hand of constitutional forms that must be adhered to, 
POLICIES even if generally approved policies have to 
MOULD be modified or abandoned in so doing, such 

INSTITUTIONS becu the case in the United States 

on a number of occasions in recent years (notably with 
regard to the proposed proliibition of child labour through- 
out the Union), has not been allowed, as yet, to hold 
developments in the U.S.S.R. in its frozen grip. The 
constitution of the U.S.S.R. (and this applies to the 
other soviet constitutions) is not, though it has been put 
on paper, fixed or rigid in any way. The idea of the 
state may now have been accepted less grudgingly than 
at first, but the state remains only a means to an end, 
and has not become an end in itself. Whatever may be 
thought of the particular ends that the Bolsheviks desire, 
it must at least be conceded that this view of political 
institutions and of the state allows these ends to be 
pursued with great singleness of purpose and tremendous 
vigour of expression. Many other lands have, with vary- 
ing degrees of success, attempted to infuse- a like ability 
to facilitate a planned course (and to respond rapidly to 
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emergency changes of helm) into their own institutions. 

The fourth section of the constitution of 1936 lays down 
the broad lines on which the government of the constituent 
repubhcs is to be founded. A unicameral 
Supreme Soviet in each is, like that of the 
U.S.S.R., to be elected for a period of four 
years by direct universal secret ballot of all 
inhabitants over eighteen years of age, and is to elect its 
own Praesidium (article 61) and appoint as executive of 
the republic a Council of Peoples’ Commissars (article 63). 

The fifth section of the constitution, dealing with the 
organs of state administration of the U.S.S.R., defimes the 
powers and composition of the All-Union Council of Peoples’ 
Commissars. Though the competence of this executive 
body is wide, it is held (article 65) strictly accountable to 
the Supreme Soviet, or, when that body is not in session, 
to its Praesidium. This clear recognition of the responsi- 
bility of a supreme executive to a supreme executive 
legislative body was not to be found in the i^esponsi- 
earlier constitution. While the prevailing legislature 
European trend between 1924 and 1936 increased 
had been in the direction of making the executive more 
independent of the legislature, that in the U.S.S.R. thus 
appears to have been in the opposite direction. According 
to the letter of the constitution at least, the system of 
1936 would appear to give the legislative body Iniown as 
the Supreme Soviet both the first and the last word in 
the actual government of the U.S.S.R., leaving to the 
Peoples’ Commissars the sphere (responsible execution 
and administration) between. Theoretically at least, the 
Council of Peoples’ Commissars appears to stand well 
above the President’s cabinet but weU below His Majesty’s 
government, but it no longer has the unlimited powers, 
subject to recall ” that the earher commissars appear to 
have wielded with constitutional sanction. One very 
significant change (already foreshadowed by piecemeal 
reorganization of that department) is the complete 

2d 
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absorption of the functions of the State Political Depart- 
ment (the O.G.P.U.), a distinct organization under the 
constitution of 1924 (section IX), in the work of the Com- 
missariat of Home Affairs. Devolution of administrative 
functions to the constituent republics, while remaining, 
is not so extensive as before, and a distinction is carefully 
drawn (articles 75 and 76) between All-Union Peoples’ 
Commissariats (including defence, foreign affairs, foreign 
trade, communications and heavy industry) which act 
directly in all parts of the U.S.S.R. and Union-Republic 
Peoples’ Commissariats (including agriculture, finance, 
internal affairs, justice and health) which act in the 
main only through like-named Peoples’ Commissariats of 
the constituent republics. 

The sixth section deals with the organs of state adminis- 
tration of the constituent republics and provides a system 
locAt Union-Republic and Republic Peoples’ 

oEQANizATioN Commissariats. The seventh section covers 
powEE^^ the same field for the autonomous republics 
existing within certain of the constituent 
republics. The eighth section deals with local organs of 
state power from territory {Krai) down to the smallest 
urban or rural locality, the village varying in organization 
in different parts of the Union. 

The ninth section deals with the judicial system. 
Members of the Supreme Court, and of all others in the 
judicial hierarchy, hold office for five years (except those of 
the People’s Courts where the period is three years) and 
are elected by the soviets in the areas over 
which they hold jurisdiction (the Supreme 
Court of the U.S.S.R. by the Supreme Soviet 
of the U.S.S.R., the Supreme Courts of the constituent 
republics by their Supreme Soviets, and so on). The 
Supreme Court of the U.S.S.R. is “ charged with the 
supervision of the judicial activities of all the judicial 
organs of the U.S.S.R. and of the constituent republics ” 
(article 104) ; judges are declared independent of all 
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other authorities in the state (article 112) and the practice 
of having peoples’ associate judges sitting in aU courts 
(an interesting procedure dating from the earliest days) 
is to continue (article 103). The Attorney General of the 
U.S.S.R. receives his appointment from the Supreme 
Soviet for seven years, and himself appoints all state 
attornies for terms of five years, while the appointment of 
district attornies by these state attornies require his con- 
firmation. The whole hierarchy of state and district 
attornies functions independently of any local organs 
whatsoever ” (article 117). 

Section ten outlines the “ Basic Rights and Duties of 
Citizens ” and is much nearer in form to the ordinary 
libertarian type of declaration of rights than any of the 
more rhetorical statements of rights produced early in 
the revolution. As much had obviously happened to this 
revolution between 1918 and 1936 as happened to the 
French Revolution between 1789 and 1795, and again a 
declaration of the rights of man and of 
the citizen (the '' Declaration of Rights duties in 
of the Labouring and Exploited People ” ^ 

in which the Third Congress of Soviets 
expressed, on July 10, 1918, its absolute resolve to 
hberate mankind ficom the grip of capital and imperial- 
ism ”) gives place to a statement of the rights and the 
duties of “ the citizens of the U.S.S.R.” alone. Mankind 
as a whole is not mentioned, but, significantly, "Hhe All- 
Union Communist Party [of Bolsheviks] ” is (article 126). 
Many of the crudities and punitive exclusions of the 
earlier declaration are eliminated (for instance, article 123 
declares "" Equal rights for citizens of the U.S.S.R., irre- 
spective of their nationality or race, in all spheres of 
economic, state, cultural, social and political life, shall 
be an irrevocable law ”) but much of its ability to stir 
men’s souls has gone as well. For better or for worse the 
avenging angel has given way to the recording angel. 

The revised electoral system outlined in the eleventh 
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section of the constitution has received the greatest atten- 
tion abroad as well as having been given the greatest amount 
of publicity in the U.S.S.R. itself. This is significant, for 
it is the place where the closest approximation to the 
accepted principles of the orthodox democratic state is 
to be found, hike the declaration of rights, the electoral 
system has now become respectable ” if not yet entirely 
THE REVISED ^rthodox. The principle of a universal 
ELECTORAL franchise is really carried to its logical con- 

SYSTEM elusion. All persons within the U.S.S.R. at 

the time of an election (including people who are not 
citizens but who are engaged in work in the country) who 
have attained the age of eighteen years, have the right to 
vote, certified imbeciles and persons disqualified as part 
of a court penalty alone excluded. All the other disbarred 
classes of the earlier soviet franchise disappear (article 
135). Every citizen has one vote only and all voting is 
secret ; elections of every sort are direct ; every deputy 
has the duty of reporting on his work to those who elect 
him, and he is at any time subject to recall by a decision 
of a majority of the electors in his district. The system 
of nomination alone departs from the canons of this 
strict democratic orthodoxy, for (article 141) ‘‘ The right 
to nominate candidates shall be ensixred to public organiza- 
tions and societies of working people ; Communist party 
organizations ; trade unions ; cooperatives ; organiza- 
tions of youth ; cultural societies No haphazard 
agglomeration of a prescribed number of citizens can 
nominate, nor can electoral primaries (except any that 
may be organized ad hoc by and within the Communist 
party or other of the named groups) be run off. The filter 
of adoption by an approved organization has to be passed 
through by every candidate. In theory this might still 
produce quite a number of candidates in any given 
electoral district (for instance, the letter of the con- 
stitution would permit religious communities to put 
forward candidates), but in the first election held after 
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the new constitution came into force, that of December 
12, 1937, in no constituency (for this traditional word 
may once again with propriety be used) was more than 
one candidate finally presented to the voters. 

This state of affairs has been variously interpreted : 
by some as evidence of the striking unanimity of sentiment 
that must and does animate a classless 
society from which the mock battles of 
capitalist political parties have long been 
eradicated ; by others as the old authoritarian Adam at 
work again, reducing a theoretically free election to a 
controlled plebiscite and using the very methods that have 
been adopted more openly by avowed fascist regimes. 
Whatever may be thought of the alleged practical approxi- 
mation of soviet to fascist elections under the new con- 
stitution, it must at least be recognized that orthodox 
democratic practice is left behind before article 141 is 
reached, and is well out of sight by the time elections 
come to be held. But then, soviet democracy is not 
orthodox democracy, it is an incomparably higher form 
of democracy Certainly the greatest formal reproach 
levelled by democrats at the earlier soviet system of 
voting, the disproportionate voting -power given to the 
urban population (one delegate for every 25,000 electors, 
whereas outside cities it was one for every 125,000 
inhabitants, which was roughly equivalent to giving each 
urban elector two votes to each rural elector’s one) was 
removed in 1936, but how much this was done out of 
regard for democratic equality and how much simply as 
a result of the reorganization of rural life, combined with 
an increase in the urban population to 35 per cent of that 
of the whole Union, and of industrial workers to twenty- 
five millions (or nearly threefold since 1921) is again 
problematical. It was certainly not deemed safe for 
the revolution immediately to accord an overwhelming 
voting majority to the vast though uncertain quantity 
of rural workers, any more than it was felt wise, even in 
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the cities, to let the directive control of the machinery 
of government out of the hands of members of the Com- 
munist party. A completely equalitarian franchise, 
coming after nearly two decades of revolutionary govern- 
ment, can just as well be regarded as a sign of strength 
and consolidation as of inconsistency and backsliding. It 
depends on which end of the telescope is placed to the 
eye. 

The twelfth section, dealing with the emblem, flag and 
capital of the U.S.S.R., and the thirteenth, prescribing 
the procedure for amendment, complete the constitution 
of 1936. Amendment now becomes a somewhat harder 
process (indeed, the earlier constitution had 
been described as the most mobile known to 
political science), the familiar two-thirds 
majority in each chamber of the central 
legislature (the Supreme Soviet) being required, instead 
of a simple majority in the unicameral All-Union Con- 
gress of Soviets. Just as legislation has been made 
distinct from administrative acts, so now also constitu- 
tional amendment is made distinct from ordinary legisla- 
tion. One wonders what Lenin would have commented 
on this circling of the Red square. 

A not unfriendly critic commented on the draft con- 
stitution of 1935 (from which the constitution of 1936 did 
not vary in essentials) that, to the extent of limiting 
party organization to the Communist party the regime 
is to remain a dictatorship ”, but apart from that he sees 
in it '' an immense advance over past technique ”, appears 
pleased that ‘‘ The legislature is made 
supreme over the executive ” and that 
there is limitation at every point of 
executive discretion such as Russia has 
never known ”, rejoices that the place of the individual 
in the soviet scheme receives an emphasis and an import- 
ance he has not previously possessed ”, and In his inevit- 
able search for the abode of sovereign power, inclines to 
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think it '' likely to reside in the Praesidium of the Supreme 
Soviet A tendency for the membership of the Prae- 
sidium to include the leading figures in the central 
organization of the Communist party has given practical 
underlining to its constitutional prominence, beside 
preserving a clear link between the new and the earlier 
system of government in the Soviet Union and its con- 
stituent parts. 

Despite the continued existence of the Comintern, 
and an undoubted interest in furthering the cause of 
world revolution during the early years, the soviet 
soviet system of government has not been system 
extensively adopted, openly and under its 
own name, outside the lands of the former Russian 
empire. Both Hungary and Bavaria had short -hved 
soviet governments in 1919, and other parts of Germany, 
in addition to the Baltic States, Finland and Poland, 
contained for a while strong pro-soviet elements, but 
neither there nor in any of the other states immediately 
bordering Soviet territory — Turkey, Iran, Afghanistan 
and China — did a soviet system come to maturity, with 
the single exception of that part of China (and it was a 
part changing in area and location firom time to time) 
that remained under control of the Communists after the 
break-up of the Communist-Kuomintang alliance in 1927. 
Continually harried by the forces of Chiang Kai Shek, 
the leaders of this somewhat amorphous '' Soviet China'' 
seem nevertheless to have developed and maintained 
a soviet offshoot roughly similar in structure, though 
simplified, to the parent stem, and even to have carried 
it with them in their hand-baggage on their great trek 
from Kiangsi through Szechwan to Shensi in 1934. A 
“ First All-China Soviet Congress " had, in 1931, adopted 
a set of fundamental laws for the Chinese 

SOVIET CHINA 

Soviet Republic, derived clearly ftom 

Russian soviet models (even to the extent of organizing 

industrial life, though the area controlled was completely 



412 Affirmative Constitutions pt.ix 

devoid of industrial development), and even after the 
great trek the Chinese soviets were almost exclusively 
soviets of peasants, who like those of Kiangsi, had first 
to be taught that a soviet was not a person called Su 
Wei Ai, but the unit of a new order of society. News 
from Soviet China has not tended to figure prominently 
among its meagre exports, and the impressions of the 
few outside commentators who have ventured into its 
territories remain as yet uncorroborated, but whether 
approaching it from the right or from the left, these 
commentators seem to have been struck by the sincerity 
of the experiment and to agree that, within a limited 
sphere and in skeleton form, a real and not a pseudo- 
soviet system has been set up. To what extent the 
recent working agreement reported as having been made 
between the Chinese Communists and the Kuomintang 
for a common front against the Japanese may result 
either in dilution or alternatively in a wide extension of 
their principles, remains as yet, like so much else concern- 
ing Soviet China, a matter for somewhat unprofitable 
speculation ... or for a reservation of judgement. 

Whether ten days that shook the world and twenty-one 
years that have continued to shake one-sixth of it have 
produced, in the bolshevist reorganization of human life 
and human endeavour on the basis of soviet communism, 
a new civilization and a new species of 
government, is still under violent discussion. 
An eminent British scholar with unimpeach- 
able conservative antecedents and an intimate knowledge 
of Tsarist Eussia, observes that the old barriers and 
distinctions between those who govern and those who 
are governed have disappeared, and concludes that this 
new civilization has been created ; a British trade-union 
leader with neither, observes that wash-basins in the 
U.S.S.E. tend to have no plugs and baths no overflow 
pipes, and concludes that it has not ; a gr^at American 
industrialist of fanatical laissez fairs individualism of out- 
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look is able to co-operate wholeheartedly with this wholly 
socialized economic system ; an American social philoso- 
pher of a progressive turn of mind is able to regard it only 
as a primitive tyranny. The line of paradoxes could be 
stretched out almost indefinitely, and, indeed, that is 
but natural concerning something that in itself seems to 
many to be one of the greatest paradoxes in all history. 
Of those who have asked the question “ A new civiliza- 
tion 1 ”, some have gone on to amend it by deleting the 
mark of interrogation, but others have felt it necessary 
to remove the word “ new ” and repeat the question. 



CHAPTER XXVII 


THE ITALIAN ALTERNATIVE— AS NUCLEUS 


Unlike imperial Russia, the kingdom of Italy possessed 
in 1914 a written constitution, a democratic rigime, 
libertarian institutions and a parliamentary system of 
government of the approved type, and although all but 
the first of these (and much of that) have now disappeared, 
the break with the past immediately following the march 
on Rome in October 1922, was neither catastrophic nor 
uncompromising. The Italian fascist state as it existed 
a decade and a half after the march on Rome had been 


EMPIBICISM gradually by a process of trial and 

or FASCIST error, with an empiricism of outlook that 
contrasts sharply with the doctrinal plan- 
ning of the Bolsheviks in Russia and of the National 
Socialists in G-ermany. The Itahan Fascist party has 
never possessed its own particular bible. No “ authori- 
tative interpretation ” has remained authoritative long. 
It has no Das Kapital, no Mein Kampf. Its philosophy, 
in so far as it possesses one, is that of its Duce at any 
given moment, and it is characteristic of the first holder 
of that office that he has never felt himself bound by his 
previous utterances or actions. An institution is aban- 
doned or modified as easily as a policy, and the change 
may reflect a complete reversal of attitude and of doctrine. 
No regime in history has been less doctrinaire. 

No system of government which had been developed 
in Europe since the time of the first Napoleon depended 


DEPENDENCE 
ON ITS 
FOUNDEB 


so much, or continued so completely to 
depend upon the personahty of its founder 
as Itahan fascism. From the first its 


strength lay in his strength and its future came to be 
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identified closely with the state of health of his body 
and mind. Commentators have united to shake their 
heads over this salient characteristic of the regime. '' The 
fascist system depends on a genius, and with his passage 
it must pass ”, writes one, while another is appalled at 
the sight of “ a twentieth century society whose future 
is so precarious But this government par excellence 
'' of man and not of the law ” has yet to be put to its 
supreme test of stability, and here it is its past develop- 
ments and its present situation rather than its problem- 
atical future that must pass under review. 

A system whose principles can constantly be questioned 
even by its own supporters, but its Duce never, must 
inevitably revolve around what prompts the decisions of 
its final arbiter rather than around the structure of laws 
and decrees through which it has been elaborated. Like 
Nature and the mind of its Duce and Capo del Governo, 
the government of fascist Italy is in a state of perpetual 
fiux, advancing to new positions, receding from rash 
experiments, its machinery at one moment surging into 
an overdrive, at the next grinding into reverse, but never 
remaining in neutral. The personal back- 
ground of the founder of the Italian fascist OF THE 
state is as empiric and as dynamic as what 
he has created. A left wing journalist who 
knew his Marx, edited a journal called La Lotta di Classe 
(The Class Struggle), went to prison and into exile for 
his opinions in his early years, Benito Mussolini crossed 
his first Rubicon when, in circumstances concerning 
which accusation and counter-accusation still fly, he 
abandoned the leading socialist newspaper Avanti, to 
found the anti-German interventionist Popolo DLtalia 
at the end of 1914. That strong anti-nationahsm which 
had caused him to oppose Giolitti’s war with Turkey in 
1911 now turned to an equally vehement nationalism in 
which his Marxism was entirely submerged, though not 
completely dissolved. Nationalist war was still seen as 
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the way to social revolution. But while the very first 
fascist organizations, arising spontaneously to further the 
interventionist cause, were called “ groups for revolu- 
tionary action ” {fasci di azione revoluzionaria) , Musso- 
lini’s own Fasci di Combattimento (founded with 145 
members on March 23, 1919, at Milan) rejected the 
bolshevist theory and practice of revolution and opposed 
the Italian Socialist party (from which Mussolini had 
been expelled in 1914), though he still called himself a 
revolutionary socialist. The idea of national regeneration 
at the hands of an elite that would rise out of the inert 
masses of the people, as the Arditi had risen out of the 
ranks of the army during the war, came more and more 
to animate Mussolini and his “ bundles ” of disgruntled 
war veterans, returned to a land that was still fitter for 
heroes to die than to live in, and that had been robbed 
by its allies of what it considered to be a large part of 
its legitimate fruits of victory. The syndicalism that 
animated his labour policy became strictly national in 
outlook, and gradually, in the period between 1919 and 
1922, he was able to place pontoons across his second 
Eubicon and to connect his proletarian war veterans of 
the Fasci di Combattimento with the discontented middle 
class that the post-war epidemic of strikes and the 
occupation of factories by the workers had thoroughly 
alarmed and disgusted, with the aristocratic feeling that 
had long distrusted parliamentary institutions but now 
despised them as ineffective against such revolutionary 
and anti- capitalist disorders, and with the idealistic and 
flamboyant chauvinism that had taken D’Annunzio and 
his group of adventurers to Fiume, to combine aU these 
elements in the Italian Fascist party which recognized 
him as Duce and achieved the march on Rome in October 
1922. It was a motley army, and Rome was at first its 
only common objective. Though its black shirts might 
be uniform, they were accompanied by ties of many sorts. 
People were in the party for jobs, for revenge and for fun, 
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as well as for national regeneration, for efficient govern- 
ment and for a planned economy. Its awkward squad- 
risti, the fighting sub-groups that had carried on guerrilla 
warfare with every known weapon from the machine-gun 
to the castor-oil bottle, had to be liquidated, if the party, 
in power, was to become associated with public order 
and decorum. This could not be done in a day. The way 
to the Palazzo Venezia had been hard for Benito Musso- 
lini, but the journey to and fro each day proved even 
harder. Government and policy for a while remained 
entirely ad hoc. The elaboration of new institutions had 
to wait. 

It must be remembered that Mussolini’s ministry of 
October 1922 (the sixty-seventh since 1848) contained 
only four fascists out of fourteen members, 
and that one member, even, of the dismissed 
Facta cabinet, continued in office. It was 
not until 1925 that the now familiar unparhamentary 
dictatorship became definitely established. Mussolini had 
seized power with the connivance of the king of Italy 
(after which his erstwhile vehement republicanism was 
heard of no more) and he took the trouble to secure 
from the Italian parliament a regular vote of full powers 
for a year, and, a little later, to persuade it to assent to 
its own dissolution and the holding of new elections 
before its full term had expired. Not until the beginning 
of 1925, when the ugly incident of the Matteoti murder 
of 1924 had more than dissipated that appearance of 
general domestic support for the regime that had been 
inspired by the national appeal of the strong-handed 
policy of the Corfu incident, did Mussolini (whose con- 
tempt for parliamentary institutions had long been un- 
disguised) announce himself prepared to maintain himself 
and the Fascist party in power by force if necessary. If 
general popular support cotild not be secured, then the 
governing Mte would dispense with it in the interests 
of the people themselves. Here was a new despotism, 
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professing great benevolence, but by its very terms of 
reference repudiating the political organization of the 
nation-state set up during the century following the 
French Revolution. Mussolini’s speech of January 3, 
1925, made all this perfectly clear, and effectively burned 
the boats by which he had crossed his second Rubicon. 

The type of state produced by the American and 
French revolutionary stimulus was repudiated, but the 
state as such (in strong contrast to the bolshevist attitude 
in Russia) was not to be regarded as a waning phenomenon, 
but as something to be revivified and glorified. '' Every- 
thing within the state. Nothing outside or against the 
state ”, cried Mussolini on May 26, 1927, showing how far 
he had come since writing in the Popolo d' Italia on April 
6, 1920 ; '' Down with the state in all its forms and 
incarnations. The state of yesterday, of today and of 
tomorrow ”, and professing his adherence to the ever- 
consoling religion of anarchy ”. But the state he had 
permitted to survive was not the state of struggling 
parties, changing leaders and popular control, it was a 
state that was identified with one dominant party, whose 
leader was also the unchanging head of the government 
of Italy, and to whom every party member, indeed every 
citizen, was to give unquestioning obedience. If the 
bolshevist system in the U.S.S.R. and its constituent 
republics had tended to take on the character of a 
'' collective party dictatorship ” the fascist system in 
Italy was a '' personal party dictatorship ”, 
PAKTY Die- for no one man, not even Lenin before 1924 

sET^up^^ ' or Stalin since 1927, has ever completely 

transcended the principle of government by 
committee (small as the effective membership of the 
ruling committee may at times have been) on which the 
soviet system is based, but Mussolini has effectively kept 
that principle at arm’s length. Even the Fascist Grand 
Council has become no more than “ A "field-marshal 
among sub -lieutenants ”, and ministers of state have 
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been told by the Capo del Governo that they too were to 
regard themselves as soldiers, subject only to his martial 
law and ready to receive marching orders at any moment. 
Fascists existed only to toe the party line that he drew. 
Since the beginning of 1925 Mussolini has always made 
this abundantly clear. A veiled dictatorship is as ahen 
to him as is false modesty. 

But, if in the interests of an omnipotent Hegelian 
state, a Nietzschean superman, aided by a Sorelian 
mythology and a Paretonic elite, pursues a MachiaveUian 
policy, he still cannot do without institutions, even if he 
can dispense with principles, especially if his state contains 
some forty million inhabitants. He can rule through the 
institutions he finds already in existence, he can adapt 
these to his own ends or he can abandon them altogether 
in favour of new ones. Mussohni has created ^^tation 
the fascist state in Italy by a combination and 
of the second and the third alternatives. 

The Statuto was left unrepealed, the monarchy, the Senate 
and the Chamber of Deputies continued to exist, but 
alongside them appeared not only the complete hierarchy 
of the Fascist party, membership of which became 
necessary for the holding of any public office, but also a 
reorganization of society on a politico-economic basis, in 
which the citizen and the producer were merged together 
as completely as the party and the state, and, finally, a 
co-ordinating body of the elite of the elite (the Fascist 
Grand Council) to act as a switchboard for the Tuce and 
Capo del Governo in his task of controlling and keeping in 
touch with the various parts of the system and of retaining 

everything within the state 

A constitutional commission was appointed in 1924 to 
refashion the Italian state on a new basis, but its report 
was not acted upon (and then only to the 
extent that the Duce chose) until the cor- 
porative system was set up in 1926-27. 

Meanwhile the more practical ad hoc measures were adopted 
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of reforming the electoral law, in 1924, so that a working 
majority was assured to any party that could secure a 
bare majority of parliamentary seats (and this, after 
October 1922, could always be expected to be the Fascist 
party), and of passing a law, in 1925, declaring the head 
of the government to be responsible only to the king (a 
nominal responsibility to replace his previous actual 
responsibility to parhament, and a return to the letter 
of the Statute of 1848 away from the libertarian spirit in 
which it had latterly been interpreted). By the beginning 
of 1926 laws had also been passed curbing the freedom 
of the press, curtailing civil and political rights in certain 
circumstances, limiting the initiative of state officials and 
permitting the government to issue '' judicial rulings 
The prerogatives of the executive and the legal powers 
of the Prime Minister were now wide enough for all 
eventualities. The concentration of portfolios in the 
hands of the Prime Minister and the rapid turnover in 
the personnel of the remaining members of the cabinet, 
were further signs of the impregnable position he had 
created for himself within the legal structure of the 
existing Italian state. 

The years 1926 to 1928 saw the juridical creation of 
the new corporative system of representation and negotia- 
tion based upon economic categories, to 
replace entirely “ the lie of universal demo- 
cratic suffrage ’’ (as Mussolini called it in 
1927), and also the legal recognition of a 
body (the Fascist Grand Council) that had existed extra- 
legally since 1923 to implement the position of the Fascist 
party as '' the incarnation of the state A new national 
type of syndicalism was evolved, in which the rights of 
syndicates replaced those of individuals and the citizen 
was merged in the producer, though the state remained 
omnipotent. The Charter of Labour of 1927 repudiated 
the theoretical equality of all citizens and'classified the 
population in its new economic categories, which had 


THE CORPORA- 
TIVE STATE. 
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ECONOMIC 

CATEGORIES 
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been defined by the trade union or sjudical law of 
1926 and its implementing decree. Employers and 
employees had their separate syndicates, each organized 
nationally, in six different categories (later reduced to 
four), and intellectual workers who were their own masters 
were put in a special category. Each of these thirteen 
(later nine) national confederations of syndicates had its 
general council. Working conditions and wages were to 
be settled by conferences between the employers’ and 
employees’ local federations or national federations of 
syndicates, with the state as final arbiter, and special 
courts were set up to deal with labour disputes. Strikes 
and lock-outs were both absolutely prohibited. All 
workers and employers had to contribute to their syndi- 
cates, whether active members or not, but to be active 
members they had also to be members of the Fascist 
party. A Ministry of Corporations was created to watch 
over the working of the system. 

This new industrial organization was welded into the 
state political machine by the electoral law of 1928. The 
general councils of the thirteen national 
confederations of S3nidicates were jointly to 
present eight hundred candidates for the 
Chamber of Deputies, and other selected public bodies 
two hundred. The Fascist Grand Council was to select 
four hundred of these (though '' men distinguished in the 
Sciences, Letters, Arts, Arms or Politics ” could be chosen 
from outside the list) for submission to the electorate 
voting in one nation-wide constituency for or against the 
whole unsplittable fist by a plain Yes ” or No Should 
the official list be rejected, a new election was to be held 
with a fresh fist, while additional lists could be submitted 
by groups of electors, but these two last provisions belong 
rather to the theory than to the practice of the fascist 
state. '' My Fascist friends grin ”, reports Finer, '' when 
I ask them ^what would happen if competing lists were 
presented. Indeed, such a thing is unthinkable.” This 
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machinery is rather like carrying an extra watch whose 
hands revolve anti-clockwise, in case the earth should 
reverse its direction of spin one fine night. 

The national electorate was adapted to this new system 
by being composed of male Italian citizens over twenty- 
THE NEW years of age (or over eighteen if married 

NATIONAL men, or widowers possessing children) who 
ELECTORATE thcir syndicatc dues. The general 

council of each of the thirteen national confederations 
of syndicates was also empowered by the electoral law 
of 1928 to nominate one member for the Senate, but 
actual appointment still rested with the king, on the 
advice of the Capo del Governo. Local elections and the 
old local elected bodies having entirely disappeared 
throughout Italy by the end of 1928 (the provincial 
prefect and the communal Podesta now administering 
local affairs as the appointees of the central government, 
to which alone they were responsible), there was no need 
to adapt these to the new scheme of representation. 

A working structure was now complete. It could 
hardly be called a logical system, but it was one that 
suited the regime admirably. The crown had permitted 
itself to be a fascist instrument from the first, the Senate 
had been rapidly transformed into a purely fascist body 
without radical change in its constitutional position being 
necessary, the Chamber of Deputies was now entirely 
composed of hand-picked fascist delegates and was reduced 
virtually to the mere ratification of the legislative decisions 
of the government (a law on parliamentary business, in 
1929, severely clipped the wings the Chamber had already 
long since ceased to use). A citizen could only vote if he 
fulfilled some recognized social function (the badge of 
which was membership of a syndicate) and could only 
be active in politics if he was a member of the Fascist 
party. The Duce of the party was also the Prime Minister 
of the state, and the Fascist Grand Council further served 
to co-ordinate party and state, its functions including not 
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only supreme control (andertlie JDuce) of the Fascist party, 
the appointment of the party’s highest officials, and the 
selection of the party list for election to the 
Chamber of Deputies from the nominations grand 
submitted to it, hat ailso, us a council of 
state, the right to be consnlted on all questions of a 
constitutional nature, and to propose to the king the 
name of the new Oapo iel Grovemo whenever one should 
be needed. Its personnel includes the leading members 
of the party and of the gowernment, the heads of the 
corporative organizations , the presidents of the Senate 
and Chamber and Eoyal Academy of Italy, and the 
commander of the militia; “ Thus ”, concludes Finer, 
''the Grand Council stands at the very centre of the 
State and the Party. It is linked with the Council of 
Ministers, with the Chambers,, with the Constitution, 
with the leaders of the Party and through them, with 
the fact that they haye to follow the general policy laid 
down by the Graxid Council, with all the outlying agents 
of the Party in all its forms, propagandist, repressive and 
charitable.” 

Armed at last with an institutional organization of the 
administration, co-oxdinatiou and means of perpetuating 
the fascist state, its JDna andL Cct^o del Governo could turn 
to fresh fields. At the very beginning of 1929 came the 
Concordat with the Papacy and the recognition of the 
separate sovereignty of the Yatican City State, the 
greatest triumph of the rigime^ime its inception, followed 
by the lean years of the world depression during which, 
though "the hafctle of the grain ” (the achievement of 
self-suficieucy in this important direction in normal 
years) was won, the battle of the lira ” was lost, and 
then by the acceptance of the implications of a more 
active foreign and colonial poKcy than had hitherto been 
adventured. Since 1929 the regime has tended to leave 
alone the fundameutals of its institutional organization 
in the midst of these wider preoccupations, though 
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detailed experiments and changes of some moment have 
been carried out in the sphere of government. The 
corporative system was crowned by the creation of a 
National Council of Corporations in 1930, presided over 
by the head of the government himself, and to meet 
periodically, a permanent central corporative committee 
THE NATIONAL facilitate the conception and execution 
COUNCIL AND of a plauncd economy for Italy and aim- 
TioN OF ing at a greater degree of self-sufficiency. 

CORPORATIONS Though it was hinted by Mussolini that this 
council might some day take the place of the obsolescent 
Chamber of Deputies The Chamber of Deputies has 
never pleased me ”, he said as late as 1933, by which 
time it had become as subservient as he could ever 
wish it to be), yet the regular quinquennial plebiscite- 
election of a new Chamber was allowed to take place 
when it fell due in 1934. It proved to be the last, for 
a new Chamber of Fasci and Corporations ” with a 
membership of 600 deputies has already replaced it. The 
corporate hierarchy was subjected to re-classification in 
1934 when the old corporations ” (conferences between 
the employers’ and employees’ confederations) established 
in 1927 were replaced by the ‘‘ new corporations ” (twenty- 
two categories of productive activity, each embracing 
every process in one field of production ; for instance, 
cereal production, paper and printing, or the theatre) — 
in which, as far as possible, the interests of employers and 
employed are considered together and not separately, and 
the general welfare of the industries concerned above that 
of either, though still below that of the state, which, 
without ceasing to be final arbiter and director of all 
productive activity, nevertheless (perhaps driven by the 
very complexity of the new system) tends to recede 
ever so slightly into the background of the ordinary 
activities of the corporations and to experiment with the 
possibihties of remote control, 

When the Italian fascist state is looked at in per- 
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spective it is not the establishment of a dictatorship or 
the personality of the Diice and Capo del 

X. ^ ITALIAN 

Governo that give it its special place in the fascist 
history of government ; it is not the way 
in which power was seized, existing institu- 
tions made use of, and policies pursued with open oppor- 
tunism ; nor is it the striving for self-sufficiency and 
empire that are memorable. Many analogies, ancient 
and modern, can be found to all these aspects of Musso- 
lini’s Italy. The primary significance of the Italian fascist 
state lies in the fact that, at a moment when the world 
was growing distrustful of the machinery of pohtical 
democracy as a means of achieving the complicated 
politico-economic ends of modern society, yet recoiling 
from the holocaust of all the institutions and concepts 
with which it had grown familiar that the bolshevist 
revolution in Russia held out as a solution, it was offered 
in the fascist reorganization of Italy a compromise 
between these two ideologies that, unlike many com- 
promises, appeared to be organizing and directing human 
endeavour with all the vigour of the one and more than 
that of the other. Much of the fascist revolution was 
unique and Italian in character, but much else had a 
wider significance to a troubled and chaotic world, 
particularly because it was presented less as the triumph 
of a deep-laid doctrine of social regeneration than of a 
spontaneous movement of social disgust and action. 
Fascism spoke in words of one syllable and of primeval 
appeal. It treated man not as he might be but as he 
was. Here at last was an “ ism ” without metaphysics. 

Fascism was the penultimate deviation from the 
traditional line of the democratic state for those who 
shrank from that ultimate deviation which ^ 
the soviet solution imphed. Deviations of peomisb and 
varying degrees had been made almost 
everywhere, * from the organization of political parties 
on a more and more economic basis and the appearance 
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of social '' class ” parties (as in Great Britain with her 
Labour party), to the reform of representation to allow 
professions, trades and other economic and social forces 
to be directly represented in legislative chambers (this 
idea, at least as old as Bonaparte’s constitution of 1799, 
was adopted by the Irish Free State in a mild form in 
1922, some months before the march on Rome), and 
then to the establishment of economic councils or parlia- 
ments of industry alongside traditional political institu- 
tions (advocated by the Webbs and others for Britain, 
and actually attempted in the German Weimar con- 
stitution of 1919). The Russians had jumped two steps 
onward from this to the abolition of political institutions 
altogether, in favour of a purely economic organization of 
society based upon the doctrine of the rule of one class 
alone, the labouring and, hitherto, exploited masses, but 
the next step in the right order was the giving over of 
political institutions entirely to an economically organized 
and socially representative state, which should dominate 
all classes but destroy none. This was what fascism did 
in Italy. An authoritative tradition that the success of 
the ideas of the Dutch, English, American and French 
revolutions of the sixteenth, seventeenth and eighteenth 
centuries had caused to become almost completely sub- 
merged by the end of the nineteenth century, was now 
once again brought to the surface. 

The coUectivist trend in detailed legislation that had 
been discernible in many countries since the eighteen 
„ ^ seventies, had long been bursting out of the 

COLLECTIVIST framowork of political constitutions framed 
in accordance with the ideas of eighteenth 
and earlier nineteenth century individualism. New 
government departments for specific economic and social 
purposes (health, agriculture, labour, mines, trade, 
transport) had to be created everywhere ; Bismarckian 
Germany set the pace in the new governmental pater- 
nalism, with its insurance and pensions schemes ; even 
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the right of property was not so sacrosanct as heretofore, 
when death duties were imposed, the unearned increment 
was punitively taxed, the mineral resources under the 
soil were claimed by the state and compensation for 
land expropriated by the state was not always given. 
The compulsory socialization of industry was advocated, 
but nowhere outside the Soviet Union was it carried 
far, though the German Weimar constitution provided 
machinery to this end. New politico-economic theories 
of the state emphasized this new trend when state 
socialism claimed that the political state should control 
every phase of economic life, guild socialism advocated 
a devolution of economic control and the retention of the 
central machinery of the state for political purposes only, 
and syndicalism demanded the complete abolition of all 
political organs and their replacement by a purely eco- 
nomic organization of human activities. Guild socialism 
never advanced beyond a tentative stage, but state 
socialism and syndicalism both became formidable 
alternatives to the organization of the purely political 
expressionism of the libertarian state. The great question 
was whether the political organs of the state were capable, 
in any recognizable modification of their existing forms, 
of dealing with the new collectivist activities of the state, 
and, if they were not, whether new economic organs could 
be dovetailed into the state alongside them without 
causing impossible friction. A division of a still-vaunted 
sovereign power between, say, a political and an economic 
parliament, was generally recoiled from. When the 
opportunity for thoroughgoing reorganiza- 
tion was provided in Russia, new economic against 
organs completely overwhelmed existing ^obms.^^it^aly 
political organs (such as they were), the and bussia 

T COMPABBD 

traditional political organs emerged pre- 
eminent in Germany after considerable hesitation (though 
a gesture in the other direction was made), while in Italy 
the corporative state was devised (though perhaps not 



428 Affirmative Constitutions pt. ix 

deliberately) as a compromise between the two, produced 
by a conjunction of elements of economic syndicalism 
and guild socialism with political nationalism of an 
intensive brand. 

Because the inadequacies in the economic sphere of 
the politically organized state came to be realized to 
the full at a time when the accepted form of that state 
was a representative democracy based upon the majority 
principle, with policies emerging from the conflicts of 
political parties, the new politico-economically organized 
states sought to break away from this form, setting up 
in its place the authoritarian rule of a 
TARiAif RULE ^linority of '' active citizens ”, with repre- 
or A MINORITY scntatiou springing from economic cate- 
ciTiz-E^s^^^ gories, and the conflict of parties entirely 
taboo. Russia with her Communist party, 
her soviets and her categorical planning, and Italy with 
her Fascist party, her syndicates and her corporate hier- 
archy both cast entirely adrift from the democratic 
tradition, and adopted machinery (in the one to replace 
and in the other to supplement that of the political state) 
bearing many superficial similarities, though animated 
by very different motivating forces. It was as much this 
reaction against democratic forms and ideas that they 
possessed in common, as their respective and widely 
differing conceptions of the proper ordering of society on 
an economic basis, that made their impact upon the 
science and practice of government of primary significance, 
and where their influence has been in a common direction 
it has been correspondingly stronger than when they have 
pulled in opposite or at least in different directions. The 
authoritarian tendency that is discernible in both has 
sponsored a world-wide reaction against democracy, but 
by no means every government that has implemented 
such a reaction has proceeded either to the soviet or to 
the corporative extreme. The compromise implied in 
the latter has made it easier to apply it outside Italy 
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than has been the case with the former outside the 
Soviet Union and it has undoubtedly become the most 
powerful alternative to political democracy that the 
world has produced since the general acceptance of that 
form. The degree of originality in the concept of the 
corporative state is of no great relevance beside the fact 
of its great appeal to rulers and peoples distracted by 
economic upheavals beyond either their control or their 
comprehension. The corporate clauses of D’Annunzio’s 
highly flavoured constitution for Fiume of 1919 may 
have been the germs of Mussolini’s corporative state, just 
as the projects of Robert Owen may have been those 
of the soviet system, but it was the organization of all 
Italy and not merely of the Carnaro in the case of the 
one, and of the whole Soviet Union and not merely of 
New Harmony in that of the other, that gave them their 
worldwide signiflcance and appeal. The appeal of the 
Italian solution has tended to be wider perhaps because 
the terms of that solution were more vague. Its adoption 
implied the acceptance of a programme of action based 
upon a conglomeration of somewhat miscellaneous prin- 
ciples, many of them deduced ex post facto from the 
results of successful opportunism. The adoption of the 
soviet way, on the other hand, involved the digestion of 
a definite and recondite body of doctrine, not always 
easy to grasp and made harder by the complicated 
explanations and counter-explanations of some of its 
expositors, with few picturesque touches to ease the way, 
even if something more solid and more fundamental was 
the reward. Political democracy having exhibited its 
deficiencies, a dyspeptic world was presented with the 
dilemma of the patient who, having lost faith in the old 
family doctor, finds that the available alternatives seem 
to be a veterinary surgeon who ofiers him a horse pill, 
and a fashionable quack who tells him to buy a new suit 
and a fast car and go and find a nice place in the sun. 

The benefits to Italy of sixteen years of fascist rule 
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are claimed by its admirers as stupendous and by its 
detractors as dust and ashes. While some 
point to the draining of the marshes, the 
autostrada, dopolavore, the battle of the 
grain, the Rex and the floodlighting of 
the Colosseum, others prefer to dwell upon wage-cuts, 
capital levies, continued illiteracy, the failure to improve 
appreciably a low standard of living, the continued exist- 
ence of the colony of abandoned cats in the Forum of 
Trajan . . . and the Lipari Islands. It is all a matter of 
what matters most to a person. For those who are happy 
so long as there are plenty of circuses and enough bread 
to keep body and soul together, and to whom the un- 
accustomed thrill of arriving on time makes them in- 
different to where they are going, Italy must be a far 
pleasanter place in which to live now than it was in 1922, 
and such people may well constitute the greater part of 
her population. But whether it be good or evil, fascism 
is the most significant thing in Italian history since the 
Risorgimento, and perhaps more significant still in the 
history of the world. 

The excitement which the successful establishment of 
the fascist dictatorship in Italy caused throughout the 
world can only be compared with the welcome given to 
the principle of legitimism a hundred years earlier by a 
world thoroughly scared and disturbed by the Jacobins. 
It was not long before this resurgence of autocracy in the 
land of Rienzi, Mazzini . . . and Giolitti, showed the way 
to others. As early as 1923 anti-democratic movements 
attempted to seize power in two leading European states, 
Germany and Spain, the first of which was a democracy 
in every sense of the term and the second of which was, 
on paper at least, a libertarian constitu- 
tional monarchy with many democratic 
features. The beer-hall Putsch of Hitler 
and Ludendorff in Munich was albortive, and 
Adolf Hitler went to prison to write the first volume of 


FASCIST 
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ABROAD 

SPAIN 
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Mein Kampf, but in Spain General Primo de Rivera, 
Marquis of Estella, became Prime Minister, and with the 
machinery of government in his hands (and the connivance 
of the king) overthrew the constitution of 1876 and insti- 
tuted an authoritarian regime. More traditionalist, less 
constructive, much more crude and far less astute than 
Mussolini’s rule in Italy, Primo de Rivera’s government 
of Spain had absolutely no popular appeal and made no 
very strong effort to put itself on a broader basis. It was 
an absolutist reaction against the demand that the im- 
plications of a constitutional monarchy should be honoured 
in Spain, Looking backwards rather than forward, it was 
not interested in creating a corporative state or indeed in 
improving the chronically inadequate economic organiza- 
tion of Spain in any way. It certainly built roads, the 
obsession of every dictator, but it did not raise the 
prestige of Spain in the world by one jot or tittle, and it 
reduced rather than improved the standard of living. 
Its stability suffered from Primo de Rivera’s vacillations 
as between a purely military and administrative dictator- 
ship, and one which should work behind a fa 9 ade of 
popular institutions. His nominated parliament shocked 
the ultra-reactionary king by its liberalism, but satisfied 
no popular demands whatsoever, and he was dismissed 
(he had never sought to consolidate a personal dictator- 
ship) in 1930. The monarchy, having 
deserted this one last sincere attempt to 
save it, survived barely a year longer, and 
in 1931 Spain’s second republic produced her sixth con- 
stitution since 1812. In the teeth of all authoritarian 
trends this was a democratic constitution in the liber- 
tarian tradition, though lacking most of the devices of 
direct democracy. Universal manhood and womanhood 
suffrage appeared in Spain for the first time ; the single- 
chambered Cortes was virtually a sovereign body, though 
the President (whose powers were few, whose election was 
indirect and whose veto was merely suspensive) or the 
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Prime Minister (whose ministry was collectively and 
legally responsible to the Cortes) could, in certain circum- 
stances, demand its dissolution ; no functional repre- 
sentation was provided for, hut a very large measure of 
devolution was made possible in the cases of those 
provinces which desired autonomous regimes, for they 
could adopt in their local statutes any powers not specific- 
ally reserved to the central government, and both Cata- 
lonia and the Basque provinces took advantage of this 
arrangement. From the politico-economic point of view 
this was a middle-of-the-way constitution, but while any 
recognition of the dictatorship of the proletariat was 
avoided in this democratic republic of workers of all 
classes ”, the economic and social rights and duties of 
the citizen stated in it went far beyond the earlier type 
of political declaration of rights, and showed the influence 
of the Mexican constitution of 1917 and the German of 
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1919. In other directions the most striking 
features of the Spanish constitution of 1931 


CONSTITUTION 

OP 1931 


were its complete secularization of the state 
and of education The Spanish state has 


no official religion ”) and its recognition of the principles 


of international co-operation and arbitration ('* Spain 


renounces war as an instrument of national policy ”). 


The constitution was skeleton scheme rather than a 


complete system of government and left a great deal to 
be dealt with by implementing legislation, and while the 


government of the left which came into power in 1931 
achieved much (the reorganization of the army, the set- 
ting up of schools, the reduction of working hours, the 
provision of public works projects to reduce unemploy- 
ment, for instance), it had not been able to deal adequately 
with the basic problem of agrarian reform (where opposi- 
tion from vested interests was fiercest) before .the right 
opposition succeeded in forming a coalition that won the 


election of 1933. The government of the right remained 
in oflhce until 1936, respecting the letter of the legal 
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institutions of the new republic, but hardly interpreting 
them in the spirit of their framers, and it was able to 
stonewall the bulk of the great programme of social and 
economic reorganization that had been framed in 1931. 
So long as this government of the right and centre 
was in power the forces of extreme reaction contented 
themselves with constitutional forms of agitation, but 
the parties of the left succeeded at last in presenting a 
united '' popular front in the elections of March 1936, 
and after a hotly and closely contested campaign, 
managed to secure (despite the advantage possessed by 
the government of the right and centre of ordering and 
supervising the elections) a clear majority (285 as against 
192 of the right and centre combined, including the 
Catalan League) of the seats in the new Cortes, though 
(such were the vagaries of the weighted ” action 
electoral system, which provided multi- and chaos 
membered constituencies but no propor- 
tional representation or second ballot) the popular front 
only appears to have secured the barest majority (four 
and a half million as against four million, three hundred 
thousand) of all the votes cast in the country. Refusing 
to accept this constitutional defeat (indeed it was alleged 
to have been the result of trickery and intimidation and 
not a true representation of the feeling of the country) 
and fearing that the new government of the left coalition 
would now complete the reforms interrupted in 1933, the 
parties of the extreme right engineered the armed rebellion 
of July 1936, the spasmodic successes of which produced 
a stalemate that plunged Spain into yet another of her 
interminable and savage civil wars, from the outcome of 
which (what and whenever that may be) a settled and 
constitutional form of government can hardly be expected 
to emerge for a long time to come. 

The crude and unimpressive absolutist reaction in 
Spain under -Primo de Rivera could hardly be expected 
to find ready imitators, and even the far more subtle 
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and energetic dictatorship of Mussolini and the Fascist 
party in Italy was labouring through heavy weather 
which made the world seriously doubt its ability to survive 
much longer, until the strings of government were pulled 
tighter in 1925, and the construction of the new institu- 
tions of the corporative state embarked upon in 1926. 
It is therefore not without significance that the year 
1926 was the first in which the new authoritarian trend 
appeared to be making headway among the states of 
Europe outside Italy and Spain (the Balkans, always a 
law — or lack of it — unto themselves, excepted). Then 
came a minor deluge. First, Pilsudski’s coup in Poland 
in May 1926, resulted in a considerable strengthening of 
the executive and greatly weakened the power of the 
legislature in the state, though constitutional forms 
continued to be observed ; then Portugal, 
poBTUGAL^ having passed rapidly from crisis to crisis 
ever since the republican and democratic 
constitution of 1911 had been promulgated, saw a military 
clique under Mendez Cabecadas force on May 30, 1926, 
the dismissal of a government possessing the confidence 
of the legislature and the resignation of the regularly 
elected President of the republic (an ominous parallel 
with events in Poland). Cabecadas as Prime Minister 
having assumed (as the constitution of 1911 provided) 
the President’s powers pending the election of a fresh 
President, he dismissed the legislature (which, also under 
the constitution of 1911, chose the President of the 
republic) for an indefinite period, thus paving the way 
for decrees whereby General Carmona became provisional 
President (June 29 and December 26, 1926) and conse- 
quently for the continued (and formally legal) concen- 
tration of all power in the state in the hands of himself 
and his clique. A revision in 1928, by decree, of the 
machinery for electing the President of the republic 
(whereby he was to be chosen directly^ by popular 
plebiscite) made it possible for the provisional presidency 
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to be ended and for Carmona to present himself to the 
people as candidate for the regular presidency for a term 
of five years. His election was a foregone conclusion, as 
also was his re-election in 1935, the personnel of the 
government having been reshuffled in 1932 as a national 
regime representing the Estado Novo, and the new con- 
stitution of March 19, 1933, issued. But the nature and 
extent of the dictatorship were not fundamentally altered ; 
the expected corporative state has still to come to fruition, 
though the constitution created a corporative assembly 
as well as a one-party legislature ; the chief development 
has been a tendency for Dr. Salazar (who became Prime 
Minister, Minister for War and Foreign Affairs, as well as 
Minister of Finance, in 1936), to dominate the government, 
and for the regime's undisguised admiration for the 
methods of the more important fascist governments to 
weaken Portugal’s ideological (and to a smaller extent 
her economic) dependence upon the libertarian countries, 
and Great Britain in particular. The Cabecadas-Carmona- 
Salazar executive dictatorship has given Portugal more 
than a decade of unwonted governmental stability, but 
as yet Portugal is a corporative state by profession rather 
than by achievement. Whatever tendencies her govern- 
ment has recently shown appear to be in the Latin Ameri- 
can rather than in any European tradition. 

Italy, Portugal, and, to a qualified extent, Poland and 
Lithuania, had all turned away from the libertarian 
tradition to a more authoritarian solution 
of their governmental problems before the oounter- 
end of 1926, but the reaction made little 
more headway until the world depression which ushered 
in the nineteen thirties introduced a new factor which 
sent a further group of states (Latvia, Esthonia, Austria, 
Brazil, Greece, Bulgaria, Rumania, not to mention Ger- 
many) headlong into the authoritarian fold. Indeed, the 
late nineteea twenties saw a fresh warming of hands 
around the fires of democracy. The Locarno-Stresemann 
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era of good feeling seemed to be giving the German 
Weimar republic at least an even chance of permanent 
survival (the odds had always appeared to be against it 
until then) ; Great Britain underlined the voluntary 
nature of her Commonwealth ” by the Imperial Confer- 
ence formula of 1926, completed the structure of her 
universal franchise by the law of 1928, put finishing 
touches to her reorganization of local government in the 
law of 1929 and in the same year saw her second labour 
government take office without the sky falling in ruins or 
a serious fascist opposition materializing ; the U.S.S.R. 
abandoned world revolution for '' socialism in on6 country 
only ’’ and exiled Leon Trotsky ; in China the Kuomintang 
broke with the Comintern and the Three Principles of the 
People promised a bigger and better democracy to all ; 
even in Poland the vigorous though disjointed opposition 
of a majority of the people’s representatives continued 
to try, without quite exhausting, the patience of Joseph 
Pilsudski. It is true that one president (Zog of Albania) 
in 1928 turned himself into a king, a truly Balkan gesture 
in an age which had come to look upon kingship with 
pity rather than with envy, but, on the other hand, even 
Greece seemed to be settling down to complete the struc- 
ture of her democratic republic, proclaimed in 1923, for 
(after the slight interruption caused by General Pangalos 
in 1926) she produced a new constitution in 1927, re- 
established her council of state in 1928, reformed her 
Senate (introducing a modicum of professional representa- 
tion) in 1929, and allowed women over thirty years of 
age to vote in municipal and communal elections in 1930. 

The only fresh gap of any importance to appear in 
the libertarian front before the end of the nineteen twenties 
came out of the blue on January 5, 1929, when King 
Alexander I of the Triune Kingdom of the Serbs, Croats 
and Slovenes, by royal proclamation suspended the 
constitution of 1921 and dissolved the legislature. Laws 
were in future, he announced, to be promulgated by 
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royal ukase. He explained that his action was prompted 
solely by the urgent need to preserve national unity and 
order, which the violent party strife and the unruhness 
of the legislature had jeopardized, but he 

T / . AVTOCBACY IN 

amrmed that parliamentary government Yugoslavia, 
remained his ideal. The new dictatorship 
was rapidly cemented by a series of laws and decrees. 
The ministry was to be chosen by the king and to be 
solely responsible to him ; a supreme legislative council, 
with purely consultative functions, and nominated by 
the Minister of Justice, was to assist in the preparation 
of laws ; the official name of the country was changed 
to Yugoslavia and the thirty -three departments into 
which the state had been divided in 1921 for local govern- 
ment purposes were replaced by nine provinces, each 
corresponding roughly to one of the historic divisions of 
the country and each under a governor or Ban appointed 
by the king. For two and a half years the government 
of Yugoslavia was pure autocracy, but apart from the 
attempt through the change of name and reorganization 
of local government to give the country true unity and 
to heal some of the chronic divisions among its various 
peoples, no radical changes were made. King Alexander 
apparently pinned his faith upon the value of a holiday 
from party and legislative squabbles, and, in September 
1931 he officially ended the dictatorship by proclamation, 
and at the same time presented a new constitution to his 
country, to replace that of 1921. Though guaranteed 
rights, parliamentary institutions and the universal 
franchise were restored, this charte octroyde was in the true 
legitimist tradition. Legislation was declared to be the 
joint function of king and legislature, and he possessed 
an absolute veto ; the ministers were responsible only to 
the king. There was not the sign of a gesture in the 
direction of the corporative state. Institutions remained 
purely political in nature. But it was equally certain that 
the marked democratic tendencies of the constitution of 

2f 
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1921 (though they had been less strongly marked than in 
any other new or transformed state of the time except 
Hungary) had been sacrificed on the altar of strong 
government ; that the executive was to dominate the 
new constitution and the king the executive. The con- 
stitution of 1921 had been drawn up and adopted by the 
representatives of the people and then confirmed by the 
king ; that of 1931 was given by the king to the country 
by proclamation. Article 1 of the constitution of 1921 
had declared the state of the Serbs, Croats and Slovenes 
is a constitutional, parliamentary and hereditary mon- 
archy ”, but article 1 of the constitution of 1931 reads 
The kingdom of Yugoslavia is an hereditary and con- 
stitutional monarchy The difference between these 
two forms is pregnant with significance. 

The assassination of King Alexander in 1934 brought 
into operation the elaborate provisions (section six) of the 
constitution of 1931 with regard to a regency during the 
minority of his heir, but the regency has not yet seen fit 
to modify the bases of his semi-authoritarian rigime, 
despite many expressions of dissatisfaction. 

When a country such as Portugal or Lithuania takes 
an authoritarian turn the world may take little notice, 
but if the country is Poland or Yugoslavia 
fascism’s it is at least news. Should it be Italy it is 
PROSELYTE frout-page news, but when Germany goes 
the same way it is nothing short of epoche- 
machend. The authoritarian regime and the fascist cor- 
porative state attracted wide attention during its first 
decade, but people were apt to shrug it off as How 
very — how typically Italian ! ” The ragtag and bobtail 
of minor countries to which emulation of Italian example 
appeared to be confined during that decade, did not add 
to the impressiveness of the fascist experiment as a world 
force. The whole thing was looked upon as interesting 
but slightly nondescript. But when an unquestionably 
great power, great even in the aftermath of defeat in war 
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and humiliation in peace, whose people possessed a culture 
second to none and emulated by most, and whose ad- 
ministrative, educational, public health, social insurance, 
and communications systems (only to begin the list) were 
outstanding, embraced with apparent fervour the doctrines 
and the domination of a self-designated elite, which based 
its appeal neither upon aristocratic caste nor upon 
intellectual pre-eminence, neither upon the once accepted 
divine right of hereditary monarchy nor upon the recently 
available rights of a sovereign people and the rule of the 
majority, then the world had to be duly impressed by the 
authoritarian reaction. '' What is there in this fascism 
(by whatever name it is known) that it can enmesh and 
enchant such a people in such a way V iq the obstinate 
question that inevitably replaces earlier shrugs. 

Such a question cannot here be answered. Many 
aspects of the ideas and methods of Adolf Hitler and 
the National Socialist German Workers’ Party cannot 
be touched upon in a brief indication of their connection 
with the authoritarian reaction and the rise of fascism 
elsewhere, and of the result of their impact upon the 
constitutional system and governmental structure of 
Germany. The details of their long drawn out struggle 
for power, of their unique and overwhelming propaganda, 
of the ineptitude of those who might have stopped or 
diverted them, of their heady triumphs when at last 
Germany lay at their feet, of six years of domestic, 
foreign and economic policy inspired by a breathtaking 
singleness of purpose and carried through with an un- 
exampled resourcefulness of means ... all this, and 
more, must be left aside. To ignore the biology and to 
concentrate upon the anatomy of the Ger- 
man Third Beich may confine investigation 
to the bare bones of the structure, but it 
should also restrict it to the safer ground of the shape 
of things tha± are rather than of things to come. 

The National Socialist German Workers’ Party was 
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founded in 1919, the same year as the fasci di combatti- 
mento, and Adolf Hitler was not its original leader and 

founder, but the seventh member admitted 

ADOLF HITLER ’ 

to the party. Nor was he the author of the 
party’s programme of twenty-five points drawn up by 
Gottfried Feder in 1920. Adolf Hitler was not a renegade 
socialist ; he had never been a trade union member, had 
never engaged in proletarian journalism, had never 
dabbled in syndicalism or anarchism ; he entered the 
new party from total obscurity. An Austrian by birth 
and a Great German by conviction, he had entered the 
army of the German Reich in 1914, had risen to be a 
corporal, had been decorated with the Iron Cross, had been 
wounded, gassed and disillusioned. Outwardly there was 
little to distinguish him from the typical German or 
Austrian man in the street when he returned to Munich 
to pick up the broken threads of his life . . . and failed 
to find any until the N.S.D.A.P. absorbed him. But he 
was not to absorb the party as his own for the better part 
of a decade, and the party was not to absorb Germany as 
its own for the better part of another. Not until 1926 (after 
the fiasco of 1923, after his imprisonment, after he had 
written the first part of Mein Kampf ) did he become the 
unquestioned leader of the party. Not until 1933 did the 
party succeed in identifying itself and its Weltanschauung 
completely with the German state, to the exclusion of all 
other parties and ideas. Not until fourteen years after 
the foundation of his party did he become Reichskanzler as 
well as Fuhrer. Mussolini was Capo del Governo as well as 
Duce (which he had been from the start) in less than four. 

This decade and a half of frustration profoundly 
affected both Adolf Hitler and his movement. Had they 
come into power in 1923 before Mein Kampf was set 
down on paper, or in 1926 before the twenty-five points 
were declared immutable, or even in 1929 before Briining 
and Papen had demonstrated how easy it was to suspend 
the working of the libertarian Weimar constitution in 
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any desired direction without fear of effective defiance 
from the German people ; had Hitler not been rejected 
as a candidate for the German presidency, and had not 
his party suffered an electoral set-back as late as November 

1932, the Third Reich might have been rather different 
in form and policy from what it has become since January 

1933. Originally the N.S.H.A.P. was as amorphous as 
the Italian Fascist party itself (the very name is an 
indication of this) ; Hitler and Ludendorff were strange 
bed-fellows to be associated in the Putsch of 1923, and the 
names and occupations of those party members who were 
killed on that occasion, that Hitler records in Mein Kampf 
(which he dedicates to their memory) give an idea of the 
miscellaneous nature of its appeal in those early days. A 
party in power does not need a political bible half so much 
as one struggling for power — indeed it often finds it 
convenient even to forget the details of its last campaign 
platform — and the Italian Fascist party came so quickly 
to power that it has never bothered about a Weltan- 
schauung, but Mein Kampf gave German 

National Socialists something concrete to 
adore as well as to aim at, and the twenty -five point 
programme (out of date as it had become in certain 
directions even by 1926) provided them with a plan 
without which they would, as good Germans, have felt, 
while still in opposition, completely lost. It was no 
good crying '' Deutschland Erwache r' if the new day 
was not to be a full one. The splendours of the dawn 
might be enough to get an Italian up and about, but a 
German wanted to know in advance what he was to be 
expected to do at ten-forty-five, at thirteen-fifteen and 
at nineteen-thirty o'clock, and precisely when he could 
expect his second breakfast. 

Thus, when the National Socialists found themselves 
at last in the promised land at the beginning of 1933, 
they not only had a most elaborately organized party 
system, built up through long years of effort, but also 
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a detailed plan of procedure for the regeneration of Ger- 
many, the execution of which would absorb all their energies 

come, aud , to crown all 

THE NATIONAL 

SOCIALIST this, they had been vouchsafed an apocalyptic 

MOVEMENT vision of what was to be the result of it 
all for them, for Germany and for the world. The speed 
with which Germany was completely transformed by the 
National Socialists contrasts strikingly with Mussolini’s 
first three years of fumbling with the Italian situation 
between the end of 1922 and the end of 1925, but on the 
other hand there had been little fumbling on Mussolini’s 
part between 1919 and 1922 and a great deal on all sides, 
including Hitler’s, in the Germany of the Weimar republic. 
The contrasts between the two movements are many, 
and continue to grow wider, but nevertheless their 
fundamental similarities are extensive enough to put 
them in the same historical and governmental category, 
remembering always that the one had the great advantage 
of profiting from the errors as well as from the successes 
of the other. 

Hitler, like Mussolini, first became head of the govern- 
ment at the summons of an unenthusiastic head of the 
state, who could, nevertheless, find no more palatable 
alternative ; like the Italian Fascists, the German National 
Socialists had at first only a minority membership of the 
coalition ministry headed by their leader ; like them also 
they came to power in alliance with some people they 
despised and others that their programme had attackeci, 
and were cramped by this alliance with Hugenberg 
monarchists and big industrialists. Once in power (and 
more rapidly than the Italian Fascists) they too thrust 
aside their political, though not their economic allies, 
DEBT TO suppressed all parties but their own (the big 

ITALIAN industrialists were wisely not organized as 

FASCISM ^ party and escaped this purge), demanded 

and received from the legislature full powefs for a stated 
period (four years instead of one), forced a dissolution 
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and then a suspension of the activities of the lower house, 
abrogated those parts of the existing constitution to which 
they objected, without troubling formally to set it aside, 
eliminated from the civil service and from public life all 
those suspected of unfriendliness toward the regime and 
as many of those who were not its active adherents as 
would provide the places demanded by those who were, 
proclaimed the state as omnipotent and identified their 
party organization with it. These were the foundations, 
but the decorative side of the new era was also cast in 
a derivative mould, and much of it (the shirts and the 
salutes) had been so for years. Youth organizations, 
women’s organizations, the cult of Kraft durch Freude (so 
reminiscent of Dopolavoro), grandiose schemes for motor- 
roads, munificent subsidies for motor-racing, and much 
else beside seemed to strike familiar chords, though, as 
befitted a more populous and a richer country making use 
of the experience of a smaller and poorer one, everything 
tended to be bigger and better. 

Though the general direction was the same and the 
same groove was followed and deepened for the most 
part, there were significant deviations here 
and there from the latter-day authoritarian and 
trail that Mussolini and his Fascists had 
blazed. Not to improve upon your original is almost as 
bad as having to be original yourself. Circumstances, to 
begin with, were very different. Germany had actually 
been defeated in war and not merely robbed of some of 
the spoils of victory ; Germany had passed through a 
proletarian revolution and seen a soviet state temporarily 
established in one part of her territory — she had not 
simply stood in fear of such things ; Germany had drained 
the cup of inflation to the dregs and not just gazed into 
its depths ; Germany had been disarmed and felt herself 
helpless, while Italy had felt herself helpless without 
being disarmed ; the National Socialist Party, while it 
did not secure a clear majority of the votes of the German 
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people before Adolf Hitler became Chancellor, certainly 
had the support of more people than any other single 
party at that time, but Mussolini’s Fascist party was not 
in that position in October 1922, and never did reach it 
until all other parties were forcibly suppressed. 

Nobody can claim that Italy actually wanted an 
authoritarian regime at any time before October 1922, 
but it is at least open to argument that Germany had 
been ripe for such a rigime for two or three years before 
January 1933. The writer Uved almost continuously in 
Germany between the summer of 1926 and the summer 
of 1928 and during that period saw every evidence that 
an attempt was being made to honour and perpetuate 
the democratic institutions of the Weimar republic on 
the part of the bulk of the German people. In the Reichs- 
tag elections of May 1928 the National Socialist Party 
polled only eight hundred thousand votes throughout the 
Reich ^ and secured only twelve seats. It was one of the 
minor parties that one hardly noticed among the thirty- 
five that presented lists, and the actual party membership 
was, in that year, barely one hundred thousand. Spending 
the summer of 1930 in Germany after two years absence, 
the writer found himself in a different world. It was now 
difficult to find anyone who continued to believe in the 
Weimar republic in its existing form ; the situation, 
one was told, was so bad that almost any alternative to 
the existing situation would be acceptable ; the inflation 
period was too near for Germans to be able to face with 
anything but savage despair the gradual worsening of a 
fresh economic depression ; the evacuation of the Rhine- 
land was welcomed, but it had been withheld too long 
and came too late to lighten the general gloom or to dispel 
bitterness. The German people went to the polls in 
September 1930 in a mood of desperation and 
National Socialists who claimed that 
they could do so much (and wild as their 
ideas seemed to many, to do anything was surely better 
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than to sit and do nothing), received nearly six and a half 
million votes and 107 seats in the Reichstag, though the 
party membership was still under four hundred thousand. 
Germany was at last awake, but not all the propaganda 
in the world, nor all the Mebelung gold of the Rhineland 
industrialists, could have secured those six million fresh 
votes if the coming of a new economic depression had not 
thrown Germany into a mood of black despair. When 
you feel sure that your bank is about to close its doors 
you do not hesitate about signing a blank cheque, what- 
ever the state of your account, Adolf Hitler and his 
party had for years made no secret of the degree of 
obedience they would demand from the German people 
once they were placed in power, nor of their inflexible 
determination to carry out every item on their immutable 
programme, whatever the opposition or the obstacles. It 
was fair warning, and the six and a half million who 
voted for them in September 1930, and the thirteen and 
three-quarter million who supported them in July 1932, 
could therefore have had no illusions that they were 
continuing to support the principles of the Weimar con- 
stitution or the libertarian state. They had expressed a 
definite preference for an authoritarian regime. Six months 
later, despite the loss by the National Socialists of two 
million votes in the elections of November 1932, they had 
one . . . and it lived up to its professions. 

On January 30, 1933, Adolf Hitler accepted from 
President von Hindenburg the office of Chancellor of the 
Reich at the head of a coalition ministry of the right, 
the National Socialists being the largest party in the 
new Reichstag (holding 196 or rather under one-third of 
the total seats) after Schleicher’s attempt to govern 
without National Socialist support had failed- The 
opportune and symbolic Reichstag fire in February made 
it possible for the National Socialists to secure the holding 
of new elections on March 3 in circumstances of high 
political excitement most favourable to themselves, and 
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they returned with 28 S seats and an increase of five and 
a half million votes (or three and a half million more 
than their previous record poll in July 1932). The support 
of the small German Nationalist group and 
TAMAN STATE tlio forciblo cxclusion of the Communist 
IN BEING deputies from the Reichstag now gave the 
National Socialists a clear majority in that body, and 
made it possible for the government to secure the passing 
on March 24 (by a vote of 441 to 94) of an enabling 
act {das Ermdchtigungsgesetz) ''to combat the misery of 
people and Reich ” which accorded it unlimited powers 
of legislation by decree, permitted it to set aside or 
amend any part of the constitution, and allowed it to 
conclude treaties as well as to make laws without consult- 
ing the legislature. Indeed, it is hardly correct to speak 
of the Reichstag as "the legislature’’ after its passing of 
this law, for all power was now concentrated in the hands 
of the government and any separation of powers or even 
of functions was abandoned. The authoritarian state was 
legally in existence. 

The National Socialist repudiation of a parliamentary 
system of government, with the ministry responsible to 
the legislature, having been implemented, 
MENTABY thosc parts of the Weimar constitution to 
which the party had specifically objected 
were immediately (March 28) declared null 
and void. These included articles 114-118, 123, 124 and 
153, all part of the section on fundamental rights and 
duties of Germans, and their abrogation destroyed such 
elementary libertarian rights as the inviolability of the 
person and of the home, protection from punishment by 
ex post facto laws, the secrecy of the post, the right to the 
expression of opinion without censorship, the right of 
peaceable assembly, the right of association and the pro- 
tection of property except against legal expropriation. 
This cleared the way for the piecemeal regimentation and 
" purification ” of German life in all its activities that was 
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to follow, in accordance with the avowed National Socialist 
Weltanschauung^ elaborated from year to year at the 
Niirnberg party congresses. 

After parliamentary government and fundamental 
rights had been dealt with, it was the turn of local auto- 
nomy. One of the most persistent reproaches levelled 
by the National Socialists at the Weimar constitution 
had been its failure to set up a completely unitary state, 
and the districts in which the party itself was organized 
had been created without any regard for feelings of 
particularism in the separate Lander, Adolf Hitler had 
stated in Mein Kampf, “We can have no separate states 
within the nation Accordingly, on March 31, a law 
(das Gleichschaltungsgesetz) took away from the Lander 
their legislative powers under the federal constitution 
and suspended the functions of their separate elected 
assemblies (these assemblies were formally ^ -o-nitahy 
abolished a year later), and on April 7 Germany 
another law (das Staathaltergesetz) placed 
regents nominated by and responsible to the Reichslcanzler 
to watch over the administration of each of the Lander. 
The Reichslcanzler himself became Staathalter for Prussia, 
and thus the '' personal union ” between Prussia and the 
Reich that had been a feature of the Hohenzollern- 
Bismarckian empire was reverted to, without Prussia 
regaining her dominating position in it. Subsequent legisla- 
tion has completed the liquidation of the Lander as units 
in a federal system, and they have not even been permitted 
to remain as major administrative divisions, being in 
process of replacement by a departmentalization of the 
Reich into districts. The Staathalter, into whose hands 
every aspect of the administration and government 
of the former states were gradually drawn, acted as it 
were as official receivers on behalf of the Reich while the 
affairs of the Lander in liquidation were being wound up. 
Germany is* now as unitary a state as France, and even 
more unitary than the United Kingdom of Great Britain 
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and Northern Ireland, for it does not appear that her 
new Ostmark will secure any of Ulster’s special privileges. 

The consummation of the marriage of party and state 
was secured by the suppression of all competing party 
organizations in the law of July 14, 1933, which declared 
''The National Socialist German Workers’ Party is the only 
political party in Germany ”, and by the official merging 
of that party into the state in December. The abolition 
of the representative assemblies of the separate states on 
January 30, 1934, and of the second chamber (the Eeichs- 
rat) of the Reich itself on February 14, completed a year 
of constitutional revolution which (quite apart from 
parallel changes in so many other fields) left Germany 
breathless and completely transformed. The regime 
claimed to have set her on her feet and its critics declared 
that it had stood her upon her head, but nobody could 
assert that she remained unmoved. A further six months 
saw the crushing and liquidation of a dissident National 
Socialist faction (believed to possess, among other things, 
more radical economic ideas than were healthy for a party 
that was to be Europe’s bulwark against Bolshevism) in the 
" purge ” of June 28, and the merging of the functions of 
Reichsprdsident and Reichslcanzler on August 2, 1934, after 
PABTY AND death of President von Hindenburg, to 

STATE PURGED muko Adolf Hitler head of the German state 
AND MERGED factOy au exalted station 

that has in Italy remained beyond the reach of Benito 
Mussolini. 

On July 14, 1934 (the hundred and forty-fifth anni- 
versary of the storming of the Bastille) Adolf Hitler 
declared that the National Socialist revolu- 

TRINITY OE , 

PRESIDENT, tion was over, and though much elaboration 
pStoTeadeu structure has since followed, 

its essential features (to be crowned a few 
days later by his assumption of the headship of the state 
to complete the trinity of President, Premier and Party 
Leader in his one person) were all present by that date. 
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What he has done since presupposed the existence of a 
Germany possessing such features — a completely unitary, 
entirely concentrated, thoroughly authoritarian form of 
government, with one party of the elite of the race, 
identified with an omnicompetent state in which the 
word of the Fuhrer is the law. It is true that, for all her 
economic planning, Germany has not become a corporative 
state to the extent of introducing functional representa- 
tion, but then the Third Reich has little faith in repre- 
sentation as a principle of government. The leader 
principle makes it redundant. 

The permeation of every human activity and of every 
institution in Germany of the Third Reich by this Fuhrer- 
princip is undoubtedly the most characteristic line of 
development of the regime. Adolf Hitler’s leadership of 
the party was established as part of its creed before it 
came into power, but his assumption of the office of 
Reichskanzler and absorption of that of Reichsprdsident 
(the latter name, an innovation of the hated Weimar 
constitution, and denoting an office for which Hitler had 
once been an unsuccessful candidate, was suppressed) 
made that leadership immeasurably more real and ex- 
tended it over the whole German people. So long as the 
principle of '' all authority from above — all responsi- 
bility from below ” was accepted, Germany could bristle 
with leaders, great and petty (though the 
sacred word Fuhrer came to be reserved for 
Hitler alone and all minor leaders had to be 
called Leiter). The National Chamber of Culture, the 
Hitler Youth Organization, the Labour Front, the National 
Food Estate, the transformed National Economic Council, 
all these and many other organs of the Third Reich were 
made to operate from top to bottom through the leader 
principle. Leaders, responsible only to Hitler, who 
rapidly became national figures (one or two, like Hermann 
Goering, were, of course, already such before January 
1933) stood at the top of each hierarchy, and under them 
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were tiers of sub-leaders of various grades. That Zeno- 
cracy which has made Italy proclaim from her cam- 
paniles '' There is but one leader, and his name is Benito 
Mussolini has not become such a feature of German 
fascism, where leadership is everywhere, though its 
quintessence lies only in the Fuhrer himself. Italy’s 
general post of high officials has not been the rule in the 
Third Reich, though the blood-letting party purge of 1934 
and the bloodless army purge of 1938 are exceptions. 
Nevertheless, the leader-principle has proved fatal to 
cabinet government in any form, and the nominally 
absolute constitutional powers of the cabinet (given to 
it for four years in 1933, and for four more years in 1937) 
are in practice wielded only by the Fuhrer himself and a 
handful or inner cabinet of very highly trusted party 
comrades. The cabinet as a whole advises but it does 
not decide, and the title of ‘^minister without portfolio ” 
has recently tended to designate '' minister who is no 
longer consulted ” (Dr. Schacht and Baron von Neurath 
entered that category at the beginning of 1938, though 
the secret foreign affairs committee of the 

CABINET AND , .7. -ni 

EOBEiGN cabinet, created in February 1938, is pre- 
„ sided over by the latter. The place in 
government and in the determination of 
policy of this institution is not yet clear, though it appears, 
from the careful picking of its personnel, that it will be 
no more likely to disagree with the personal views of the 
Fuhrer than does the Fascist Grand Council with those 
of the Duce, and it has the advantage over the Grand 
Council of being able, with the assistance of Mein Kampf, 
to be able to surmise in advance with some confidence 
what those views are likely to be.) 

AU the main features of the universal franchise laws 
of the Weimar republic were retained. No occupational 
representation was introduced and no declarations were 
made to the efiect that the direct universal franchise was 
a lie. But it was already a sleeping dog, for elections 
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actually resolved themselves into plebiscites in ■which the 
people of Germany voted either for or 
against a list of candidates of the National fbanchise 
S ocialist Party presented to it (names were plebiscite 
not given) by the Fuhrer, but were not 
permitted even in theory to put forward any other 
candidates or competing lists. In March 1938 the 
tag was again dissolved, and the new election was com- 
bined with a referendum on the absorption of Austria as 
part of the German Reich. The people of Germany and 
Austria (all men and women over twenty years of age 
who were of “German” race, whereas the proposed 
plebiscite of the Austrian Schuschnigg government had, in 
accordance with the Austrian constitution of 1934, made 
the age twenty-four) were asked “ Do you approve of the 
reunification of Austria with Germany as accomplished on 
March 13, and do you vote for the list of our Fuhrer Adolf 
Hitler?” As this list (again the individual names were 
not published) contained representatives of Austria, in 
proportion to her population, the first question may be 
said to have been begged in advance. With the publica- 
tion of the result of this plebiscite, the greater Third 
Reich came officially into being. It had already existed 
de facto for nearly a month. The Weimar republic had 
been a lesser Germany, and not only in territorial extent, 
in National Socialist eyes. “ Die Republik ^ 
als Sklavenkolonie des Auslandes hat keine GERMANY ? 
Biirger, son.d6rii bcstenfalls TJntertancn , 
wrote Adolf Hitler in Mein Kampf. Was this Greater 
Germany of 1938 to become a new Valhalla on a new 
earth, or merely axiErsatz-Deutschland, perpetually tighten- 
ing her belt in order to be able to extend her frontiers ? 
A further extension of frontiers was to follow -within 
six months, but “Germany has no further territorial 
ambitions in Europe ”, declared Adolf Hitler on 
September a6, 1938, so it must be left for time to draw 
up (and fill in) the final plebiscite. 



CHAPTER XXVIII 


THE AMERICAN WAY— STATE-PLANNING AD HOC 

“ Fourteen nations, with 240,000,000 people, have 
adopted notions of fascism. And fascism has demon- 
strated a way to fool all the people all the time — by 
the suppression of all criticism and free expression. 
Intellectual sterility and deadened initiative and indi- 
viduality are its inevitable results. It is becoming a 
gigantic spartanism ”, said Herbert Hoover in April 
1938, returning to the United States after a European 
tour. Six months earlier, his successor as President of 
the United States had said, “We do not deny that the 
methods of the challengers, whether they be called com- 
munistic, dictatorial or mihtary, have obtained for many 
who live under them material things they could not have 
obtained under democracies which they had failed to 
make function. Unemployment has been lessened — 
even though the cause is the mad manufacturing of 
armaments. Order prevails — even though it is main- 
tained by fear at the expense of liberty and individual 
rights. So their leaders laugh at all constitutions, predict 
the copying of their .own methods, and prophesy an early 
end of democracy throughout the world. Both that 
attitude and that prediction are denied by those of us 
who still beheve in democracy.” Such utterances, such 
a belief in democracy, such a repudiation of authoritarian 
methods, could undoubtedly have found endorsement 

“ IT can’t United States of 

HAPPEN America in the years 1937 and 1938 , . . 

from the National Union of Manufacturers 
and from the Communist Party of America, from the 
editors of the Saturday Evening Post and from those of 
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the New Republic, from the National Federation of Labor 
and from the Committee for Industrial Organization, 
from Mr. Justice McEeynolds and from Mr. Justice 
Brandeis, from the Daughters of the American Revolution 
and from the Forgotten Man. Despite Mr. Sinclair Lewis’s 
alarming fantasy, quite ninety -nine and several tenths per 
cent of the American people appeared to remain convinced 
that '' It Can’t Happen Here 

Yet those conditions which had preceded the setting 
up of authoritarian regimes in other countries were many 
of them in existence in the United States of America by 
the beginning of the nineteen thirties — a restriction of 
markets, widespread unemployment, industrial unrest, 
agrarian despair, capitalist panic, and a profound dis- 
illusionment concerning the ability of existing govern- 
mental machinery and political institutions to deal with 
the new politico-economic problems that had arisen since 
these were fashioned. To this was added a certain im- 
patience with these same political institutions regarding 
the way in which they were fulfilling their original and 
limited function of maintaining and preserving libertarian 
realities and public order in a fully expressionist com- 
munity. If they neither solved new problems in govern- 
ment and in social organization, nor continued to give 
satisfaction in dealing with old ones, why 
should they continue to be regarded as political 
sacred 1 Congress and, even more so, the 
state legislatures were accused of being 
acutely susceptible to the persuasions of lobbyists, the 
President and state executives were at times thought to 
broach the pork barrel for their friends and supporters 
rather too often, and the judiciary from the Supreme 
Court downwards came to be regarded as the watchdog 
of anti-social privilege, of entrenched and corporate 
wealth. The class of politician which it delighted the 
people to honour and to maintain in office was regarded 
by many thinking Americans as ranking low in public 
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morality and private integrity. In particular, the ad- 
ministration of, and the public and official reactions to 
the eighteenth amendment to the constitution during 
the years of its legal validity (1920-33), gave support 
from many directions for a re-examination of the founda- 
tions of a system of government that (said the supporters 
of the amendment) could so signally fail to enforce the 
fundamental law of the land, and (said its opponents) 
that could permit a determined minority to secure popular 
sanction for the imposition of a completely non-libertarian 
social code upon a civilized and professedly democratic 
people. Even before the onset of the great depression of 
the early thirties created an atmosphere of urgency, 
American political institutions were under fire from many 
angles. When George Bernard Shaw told a packed 
audience in the Metropolitan Opera House in New York 
City, on April 11, 1933, The American constitution is 
. . . not really a constitution but a charter of anarchism. 

. . . The ordinary man is ... an anarchist. . . . This 
anarchism has been at work in the world since the begin- 
ning of civilization, and its supreme achievement up to 
date is the American constitution”, nobody took ‘'the 
celebrated buffoon ” literally, but those of his hearers 
whose thoughts strayed from his words to the Ohio Gang 
and Teapot Dome, to the salubrious suburb of Cicero, or 
to the bad odours which had ascended from the New York 
sewer contracts (not to go back further than one decade), 
may have gone home disquieted rather than amused. 
May not the story (even if apocryphal) of that newly 
elected Senator, who, when participating in his first roll- 
call at Washington, is reputed to have answered " Not 
Guilty ”, typify something more than a certain brand of 
native humour ? 

By the beginning of the nineteen thirties, then, the 
governmental machine of the United States, which had 
been running for nearly a century and a half with but 
minor replacements and additions, apart from the one 
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major overhaul of Reconstruction, was showing unmis- 
takable signs of needing a reconditioned power unit. But 
these easily perceivable signs were only the symptoms of 
fundamental maladjustments. The machine 
remained geared to the less exacting needs puxdamental 
of another age. It was now required to go 
faster, carry a heavier load and surmount 
steeper gradients than its framers or even its recon- 
structors had ever imagined. There was now no longer 
that margin of power and safety that allowed it to meet 
unexpected demands and stresses without causing anxiety. 

The fundamental maladjustments were deep-seated 
and not easily accessible. Some forty years earher the 
historian F. J. Turner, in his essay on The Significance 
of the Frontier in American History, had first made clear 
the full importance of the existence and withdrawal of 
frontier conditions in the development of the United 
States. '' What the Mediterranean Sea was to the 
Greeks he had said, '' breaking the bond of custom, 
offering new experiences, calling out new institutions and 
activities, that, and even more . . . the ever retreating 
frontier has been to the United States directly and to 
the nations of Europe more remotely. . . . And now, 
four centuries from the discovery of America, at the end 
of a hundred years of life under the constitution, the 
frontier has gone, and with its going has closed the fibrst 
period of American history.'’ He was referring to the 
fact that the census of 1890 had revealed that, at last, a 
continuous belt of unsettled land stretching frorn the 
southern to the northern border no longer existed in the 
United States, and that the hitherto unbroken Line of 
the frontier was now torn into isolated and insignificant 
fragments, soon to disappear one by one. end op the 
As a phenomenon the frontier stage in ^ro^tieb 
A merican history was over. Smce Turner amebican 
wrote, many* investigators have followed him 
in his exploration of the significance of the frontier, 
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but the United States as a nation is only now be- 
ginning to realize that it remained right up to the end 
of the nineteen twenties organized both economically and 
politically as a land still possessing the stimulus and the 
safety valve of an unbroken frontier. Recent feverish 
efforts at reorganization on a gigantic scale are, from 
some aspects, simply an attempt to readjust political 
institutions and political economy to meet the needs of 
a post-frontier phase, the existence of which had caught 
the country unaware and unprepared when it passed out 
of the smoke screen of boom conditions. The force of 
the great depression of the thirties was itself undoubtedly 
due in part to the failure to realize that the frontier was 
gone (and had been for decades) and that adjustment 
had to be made, to fit American institutions and ideas to 
the needs of a society that had lost its once characteristic 
fluidity. This loss of fluidity was, by the beginning of 
the nineteen thirties, of a twofold nature. Territorially 
the frontier had gone and therefore geographical dis- 
placement of the population of different of the 

United States was reduced from great streams to isolated 
trickles. Immigration also (automatically 
checked by the war of 1914-18 and legally 
restricted to a drastic extent during the 
next decade) had now ceased to be a factor 
that counted, and therefore the composition of the 
population of different parts of the United States was 
tending to lose its kaleidoscopic and unstable qualities 
and to remain set in definite ethnographical patterns. 
Some investigators have even foretold, as a result of the 
joint impact of the disappearance of the frontier and the 
cessation of large-scale immigration, the appearance of 
a new sectionalism in American life, with a dominant 
immigrant nationality or group of kindred nationalities 
crystallized in each section ; others expect, rather, that 
the melting-pot which has so patently refased to distil 
a common denominator American from its varied human 


IMMIGRATION 
CEASES AS A 
MAJOX^ 
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ingredients up to the present, will at last settle down to 
throw off its scum and produce the wished-for uniform 
brew of hundred-per-cent Americans, now that it is 
receiving no appreciable additions to its contents. Which- 
ever turns out to be true, the problem of governing the 
United States is going to be very different as a result of 
such changes in the people by whose consent she is declared 
to be governed. Her Wanderjahre are finished, her Volker- 
wanderiing is over and she must be prepared to enter a 
more sedate middle age. Following this realization, she 
has become receptive to the idea of buying some more 
life insurance, in the shape of elaborate government 
agencies and comprehensive social legislation such as she 
would have, and indeed had again and again spurned in 
tlie first vigour of her wild-running youth. 

Though a strong collectivist trend had been evident in 
government policy and in legislation in many other parts 
of the world since the eighteen seventies, 
the political system of the United States op “laissez 
remained committed until 1929 to laissez 

V.S.A. 

faire. This remained particularly true in 
domestic relations. The United States as a whole had no 
unemployment insurance, no national sickness insurance 
and no old-age pensions. Only those, or the dependants 
of those who managed to get killed, maimed or at least 
drafted in one of the United States’ infrequent wars, 
could expect recognition of their claims to relief from 
national funds. There was no national regulation of the 
hours or conditions of labour of man, woman or child, 
and the states varied widely in their degree of social 
consciousness on these matters. A person was as free to 
work, or to work others, as hard as he liked. '' Go West, 
Young Man ! ” was a perpetual injunction applicable to 
the discontented, the failures and the misfits of every 
community, and the rolling stones rolled until they at 
last settled down somewhere in literal or in colloquial 
obedience to this injunction. Every immigrant carried 
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a millionaire’s toothpick in his bundle, and the White 
House stood within full view of every cradle in the United 
States. In relation to things outside or coming from out- 
side the United States, laissez faire did not, however, 
remain unimpaired so long. The Monroe Doctrine itself 
was only one-way laissez faire ; the protective tariff 
was not even that. Indeed the tariff left the United 
States the land of opportunity — for everything but 
foreign goods. Apart from the operation of the tariff, 
the vast natural wealth of the United States made 
autarchy, or a policy of self-sufficiency, virtually auto- 
matic during the nineteenth century and well into the 
twentieth. The tariff was amended from time to time in 
response to changing conditions and to the varying 
influence of different pressure groups, but the passing of 
a new tariff act tended to be a free-for-all tussle, with no 
holds barred, rather than a piece of state-planning. The 
restriction of immigration from 1917 onward 
AND (its regulation between 1882 and 1916 can 

IMMIGRATION hardly be called restrictive, and the largest 
annual figures were attained in the early 
years of the twentieth century) is really the United States’ 
first piece of wholehearted federal planning, and the quotas 
of 1921, 1924 and 1929 are among the most elaborate 
pieces of deliberate interference by governmental agencies 
with the natural interplay of human relations known to 
history up to their time. 

It may be that the quota acts broke the ice for the 
transfer to the domestic sphere of such comprehensive 
federal regulation, which had hitherto been 

BREAKING „ , ° , 

THE ICE oE confined to the somewhat amorphous sphere 
ooiDBOTivisM inter-state commerce, so that the railroad 
industry was carefully regulated, as were large-scale com- 
munications generally, whether by land, by water or by 
air, but other industries, and above all the sprawling field 
of agriculture, were but slightly touched. The disappear- 
ance of the unbroken frontier, the end of bonanza agri- 
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cultural prosperity, the contraction of foreign markets, 
the restriction of immigration, and finally the stock 
market crash and the great depression, all added up to 
a pressing demand for the final abandonment of laissez 
faire and for the initiation of a collectivist policy in 
government. The situation was not so chaotic as to create 
any widespread demand for the overthrow of existing 
institutions. The new collectivism was initiated within 
the familiar constitutional framework that had stood for 
nearly a century and a half, but it was something that 
the framers of the constitution had never envisaged. 
Could the constitution take it ? 

The American people were to be given a '' New Deal ”, 
but, it was vehemently protested, the old constitution 
would serve. What we have done is to rediscover the 
constitution, to revitalize the powers it was intended to 
create. ... We are turning our back on the policeman 
doctrine of government and recapturing the vision of a 
government equipped to fight and overcome the forces of 
economic disintegration. ... A strong government with 
an executive amply empowered by legislative delegation 
is the one way out of our dilemma, and on to the realiza- 
tion of our vast social and economic possibilities,” de- 
clared a leading member of that '' brain trust ” (as its 
enemies called it to bring it into public disfavour) that 
was reputed to be planning this New Deal. Of what did 
this New Deal consist, and what government 
agencies were used or adapted to bring its tions of the 
plans into operation ? How did these differ 
from the somewhat fumbling approach to the solution of 
great social and economic problems made by the other 
old-established libertarian states ? Did they contain any 
elements of the corporative experiments of Italy or the 
thorough-going reorganization of society from top to 
bottom of Russia ? How much was indigenous and how 
much derivative ? Did it aU add up to a new approach 
that might provide fresh hope to an entangled world, or 
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was ifc just a piece of local and highly impermanent 
patching ? Was it really a battle of democracy, or was 
it a species of regimentation so ominous that alert citizens 
ought to league together to preserve their traditional 
liberty against it ? 

One of the most acute analyses of this revised con- 
ception of the sphere of government activity in the 
United States has referred to it as The Permanent 
New Deal ”, as irreversible as it was inevitable. He sees 
the acceptance toward the end of 1929 of the view that 
government must henceforth be responsible for the 
maintenance of the standard of life of the people ” in 
addition to undertaking defence against external aggression 
and ensuring domestic peace, as the first 

** MA-INTETST” ^ ^ 

anJe oe the step from which the whole New Deal activity 
LITE has logically developed. The federal govern- 

ment undertook to make the whole economic 
order operate prosperously and abandoned the policy of 
laissezfaire with regard to the business cycle. The result 
w'as the acceptance by the government of the duty of 
regulating the purchasing power of money, of providing 
financial aid in the forms of loans and credits to private 
enterprise struggling in the depths of business depression, 
to enable it to keep alive, and to expand government 
enterprises to offset the effects of the contraction of 
private enterprise. To fulfil these duties came the creation 
of the Reconstruction Finance Corporation (R.F.C.), the 
Federal Emergency Administration of Public Works 
(P.W.A.) and a whole mass of related and subordinate 
agencies to implement and administer the loans and 
credits forthcoming from the one and the grants made 
by the other. The policy of “ pump- 
miMraa ” priming ”, initiated in a comparatively 
modest and mundane way by the Hoover 
administration, and since then carried to astronomical 
lengths by the two l^ioosovelt administrations, repre- 
sented a departure from accepted standards of public 
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finance in the United States to which there had been no 
parallel since Alexander Hamilton had to sell to his 
embarrassed colleagues and an incredulous public the 
idea that a properly funded public debt could answer all 
the purposes of money and a number of others as well. 
The system has been referred to as “ the new super- 
government of the U.8., which would so astonish (and 
presumably displease) Mr. Calvin Coolidge”. It may be 
hazarded that it would also astonish (and presumably 
displease) Washington, Jefferson, Jackson, Lincoln, Cleve- 
land, Theodore Roosevelt and Wilson. It certainly 
astonished and displeased many men of all parties who 
were more in a position to be consulted, including Alfred 
E. Smith, Andrew Mellon and Hemy Ford, and in its later 
stages it also succeeded in incurring the displeasure of 
Walter Lippmann, but as the last of these has himself 
pointed out, we are in the presence of a change due to 
fundamental historical forces rather than one due to 
party or human inclinations when men who think 
differently behave alike, and both Herbert Hoover and 
Franklin Roosevelt accepted unquestioningly a wide new 
function for the federal government, unparalleled in the 
history of the United States, and far transcending in 
scope and significance the taking over by the federal 
government of the protection of the constitutional rights 
of the individual citizen in the eighteen sixties. Then an 
existing function was transferred from the states to the 
union, but now a new one was lifted out of limbo. Few 
of the separate states had hitherto considered it either 
their right or their duty to maintain the economic standard 
of life of their citizens, and fewer still had done anything 
about it, beyond the most tentative experiments. 

But to concede that a function of government is to 
maintain the standard of life of the citizen is not to 
admit that the political checks and balances of a middle- 
aged domoei'acy should be changed for the adolescent 
and arbitrary planning of his activities from the cradle 
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to the grave, for his own good if even against his will, 
such as was the new authoritarian way. The 

THE AUTHOm- . . , ^ i 

TARiAN OR THE Amencan way, since revolution was eschewed 
and no regular amendment of the constitu- 
tion could be expected to pass earlier than 
the next depression but one, was to see by experiment 
and trial and error just how much collectivism could, if 
it survived hostile public opinion, get through the meshes 
of a constitution whose pattern was wholly individualistic. 
Even a determined executive and a willing legislature 
could not be sure of getting collectivist legislation past 
those watchdogs of the constitution, the federal courts, 
when it should come to be questioned (as 
AS GUARDIANS it uudoubtedly would be) in cases brought 
OF THE before them. Though it was the function 

of the courts simply to interpret the con- 
stitution, that was a very great power, for it gave them 
the last word concerning the validity of any challenged 
piece of legislation. “ The constitution ”, declared Chief 
Justice Hughes, '' is what the judges say it is ”, and 
critics of the courts have claimed that '' the legal mind 
of the United States is still predominantly wedded, in 
the age of the positive state, to the ideals of a laissez 
faire society incompatible with its adequate functioning.” 
They assert that from the second half of the nineteenth 
century onward, American jurists have gone further than 
merely interpreting the constitution, and have adoi)ted 
the idea of a supreme law superior to the constitution 
itself” as a barrier to the people’s will, as, for instance, in 
stretching the fourteenth amendment to protect com- 
mercial corporations as persons ” against legislation 
seeking to regulate them, and thus allowing these cor- 
porations to erect on the territory of the United States 
'' Industrial Empires ” virtually invulnerable to federal 
or state attempts to reduce their privileges and curb their 
anti-social tendencies. To some people the American 
Union appeared to have become a state of corporations 
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long before that other rival in democracy, the corporative 
state, was born or thought of in Europe. 

The courts had a perfectly logical reply to their critics 
in reaffirming that they could only interpret the constitu- 
tion as it was, and according to their lights, rather than 
as it might be or in accordance with the current view of 
a transient majority of the people’s representatives, and 
that if the constitution were amended they would loyally 
enforce the amendment even against their own previous 
judgements. While the old laissez faire view of govern- 
ment prevailed there tended to be a general coincidence 
between the views of the national legislature and the 
national courts on what was and was not permitted by 
the constitution (though this did not extend to the cruder 
purlieus of some of the state courts and legislatures) and 
the right of the courts to declare an act of Congress void 
was acted upon only twice before the Civil War (in the 
case of Marhury v. Madison and in Taney’s judgment 
on the Missouri Compromise). Mr. Justice Holmes even 
placed on record the view that it would not ^he powee 
be very terrible if the courts were to lose DECLiUtE 

V ACTS OF 

the power to declare acts of Congress void, congress 
provided that they retained such power with 
regard to state legislation. But when the United States 
became predominantly a great industrial society and the 
safety valves of her earlier days were one by one clamped 
down, this coincidence no longer held good. The clashes 
over anti-trust and corporation-baiting legislation found 
the lawyers and the politicians already at variance, but 
these skirmishes were as nothing beside the deadlock 
which developed into a war of attrition over certain 
features of the New Deal legislation of the middle nineteen 
thirties. Each side protested the loftiness of its motives 
and the inevitability of its course, the President and 
Congress regarding their measures for preserving the 
economic affairs of the country from chaos as the best 
protection for democracy and the constitution, and the 
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courts resolutely refusing to place upon the constitution 
interpretations that would, in their opinion, undermine 
the form of government that the people of the United 
States had given to themselves and bidden the courts 
maintain for them against all comers. 

Thus, though the social and economic policy of the 
New Deal was broader in concept and more compre- 
hensively planned than were similar experiments in 
other countries, it was restricted in its enactment by 
the need to avoid getting outside the framework of the 
constitution, and in its execution by the possibility of 
nullification at the hands of the courts. How much 
projected New Deal legislation was destroyed in dis- 
gust by its progenitors before it had seen the light of 
publicity because the courts would never stomach it, just 
STATE-PLAN- affrighted animals devour’ their young 

NXNG IN A if external danger appears to threaten them, 
STRAIT-JACKET ncver bc known ; but how much actual 

legislation, passed by substantial majorities in Congress 
and approved by the President, has been laid low by the 
courts, is abundantly clear. While the National Labor 
Relations Act, the Social Security Act and such bodies 
as the Tennessee Valley Authority, passed through the 
courts unscathed, other measures such as the processing 
taxes of the Agricultural Adjustments Administration 
(A.A.A.) and the whole of the National Recovery Act 
(N.R.A.), together with less comprehensive legislation 
like the Guffey Coal Act, were eventually invalidated. 
Both the N.R.A. a great collectivist measure which 
PATE OP envisaged the organization of American 

N.R.A. AND industry under a system of codes closely 

regulating production, prices and labor con- 
ditions ”) and the first A.A.A. to agriculture what N.R.A. 
was to industry ” and involving elaborate schemes for 
checking over-production) had been for some time in 
operation before the decision of the Supreme Court of 
the United States brought the activities of the former to 



CH. xxvin The American Way 465 

a full stop and forced the latter to find a new and cramp- 
ing alibi in ''soil conservation and the resentment and 
disorganization caused among both administrators and 
beneficiaries of these two grand-scale pieces of collectivism, 
helped to bring to a head the agitation for 

^ A-TTEMPTS TO 

a reform of the courts, and particularly of hefobm the 
the Supreme Court of the United States, 

- T , . T COUBTS 

which caused the triangular struggle of 
executive, legislature and judiciary during the first half 
of 1937 over President Roosevelt's "Court Plan". Con- 
gress could only be persuaded by the executive to pass 
a mild law providing for the voluntary retirement on 
pension of federal judges, instead of compulsory retire- 
ment and an immediate increase in the number of 
judges (the alleged " packing " proposal) to facilitate the 
handling of accumulated cases, as the President had 
advocated. The incumbent judges had, throughout the 
controversy, protested vigorously that the more radical 
of the President’s proposals were unnecessary. It is very 
significant that the idea of seeking to alter the constitu- 
tional position of the federal courts by process of amend- 
ment (constitutional amendment was not needed merely 
to alter their size and the conditions for the retirement 
of judges) was never seriously proceeded with, even by 
the most vehement critics of recent decisions of the 
courts. " The vital need is not an alteration of our 
fundamental law, but an increasingly enlightened view 
with reference to it ", said President Roosevelt in his 
message to Congress at the beginning of 1937. " Rightly 
considered ", he thought, " it could be used as an instru- 
ment of progress and not as a device for the prevention 
of action." 

The constitution thus remains sacrosanct, and no word 
is raised against it even by those who find the greatest 
difficulty in running the government of the United States 
within its framework in the way they consider it needs 
to be run. The constitution of the United States of 
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America still stands solid in a changing world. If it 
failed completely to digest the New Deal, then so much 
the worse for the New Deal, State plan- 
coNSTiTUTioN ^Ing hj fivo- Or four-year stages, rigidly laid 


REMAINS 

SACROSANCT 


down in advance and tenaciously adhered to, 
such as the XJ.S.S.R. and the Third German 


Reich have attempted, is not possible under '' a govern- 
ment of reflection and choice’’ such as the United States 


of America accepted in 1789 and had not, for all its 
admitted imperfections, rejected a century and a half 
later. The limitations of the American constitution, as 
interpreted today, prescribe that great collectivist experi- 
ments should be carried through by ad hoc methods that 
may hit or miss, may be abandoned, reversed or revised 
at any time, and may not always be tlie methods that 
systematic state-planning would liave pro- 
NEss RETURNS ducod. But at least they are methods with a 
broad purpose behind them for tlie social 

GOVERNMENT r X 

and economic welfare of the citizen such as 


was once thought incompatible with libertarian institu- 
tions. '' The association between liberty and the absence 
of purpose in government was merely a temporary coin- 
cidence due to the fact that in the nineteenth century the 
English-speaking peoples had an open frontier in America 
and a head start in the export of manufactui*es from 
England,” That purposefulness by which American 
political institutions were first created, laeeded to be 
recaptured if they were to continue both to promote the 
general welfare and to secure the blessings of liberty. It 
is still possible, in contemplating the United States of 
America, to believe that governments are instituted 
among men to secure life, liberty and the pursuit of 
happiness, but also to remember ‘'That whenever any 
Form of Government becomes destructive of these ends, 
it is the Right of the People to alter or to abolish it 
These are words that the world at large should also 
not permit itself to forget. 



BIBLIOGRAPHIES 




BIBLIOGRAPHY 

This is intended as a students’ and not as a specialists’ biblio- 
graphy. Many of the works mentioned themselves contain 
useful bibliographical sections or copious footnote references, 
and wherever this material is specially valuable, attention will 
be drawn to it. No attempt is here made to duplicate such 
information. The General Bibliography confines itself to collec- 
tions of the texts of constitutions and to standard and general 
commentaries. Texts of constitutions not available in the 
general collections or available only in collections confined to 
those of one country, together with additional texts to which 
it is wished to draw attention for special reasons, will be referred 
to in the appropriate Chapter Bibliographies, 

To avoid the unnecessary repetition of full titles each work 
mmtioned in this bibliography is given a reference number. If 
the full title has already been given, only a short title or the author's 
name, followed in each case by the reference number within paren- 
theses, will be found. 

A comprehensive critical bibliography or even a list of all 
the printed material on the subject of Modern Constitutions 
since 1787 does not exist, but an admirably executed and 
planned torso of such a work will be found in 

1. Hill, H. B., The Constitutions of Continental Europe, 1789-1813 
(Journal of Modern History, March 1936, VoL VIII, No. 1, 
pp. 82-94). The numerous special bibliographies and footnote 
references to be found scattered through the volumes of 

2. BahesI'E, B. B. and P., Bes Constitutions Modernes. Europe 
Afrique — Asie — Ocdanie — Amirique, Traductions accom- 
pagndes de Notices Historiques et de Notes Explicatives (Qua- 
tritoe Edition entierement refondue par J. Delpech et J. 
LAEERBihBE, 6 vols., Paris, 1928-34), are most valuable, though 
the lists are given without critical commentary. The biblio- 
graphical material is not confined only to works dealing with 
the texts printed in this collection, but covers constitutional 
history as well. Numerous select bibliographies, dealing in a 
more compact way with contemporary or recent governmental 
forms, will be found in the articles on constitutional subjects 
in the 

3. EncyclopaeMa of tU Social Sciences (ed. Seligman, E. A. and 
JoHNSOir, A., New York, 1931-35. Reissue 1935), especiaUy 
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the article on “ Government (VoL VII, pp. 100-106), which 
has separate bibliographies for History and Theory, General 
Studies and Compilations, the U.S.A., Great Britain, British 
Dominions, British Commonwealth of Nations, France, Bel- 
gium, Italy, Switzerland, the Netherlands, Germany, Scandi- 
navia, Russia, the Baltic, the Succession and the Balkan states, 
Latin America, Spain, Portugal, J apaxi and China. A specialized 
bibliography which, within its field, is more complete and 
up-to-date than either Daiikste (2) or the Encyclojxiedia of the 
Social Sciences (3) appears at the end of 

4. Kantorowicz, H., Dictatorship : A SociologicaX Study (Cam- 
bridge, England, 1935 : reprinted from Politica, VoL I, No. 4, 
August 1935). This “ Bibliography of Dictatorship ” (com- 
piled by Elkin, A.) is restricted to what are therein defined as 
post-war dictatorships, and has separate sections on. General 
Works, Biographies, Periodicals, Yearbooks, Germany, Italy, 
the Soviet Union, Austria, Hungary, Poland, Portugal, Spain, 
Turliey, Yugoslavia and Baltic States. It is tlius more com- 
prehensive than its title might indicate. 
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I. Collections of Constitutional Texts 

The first really satisfactory and representative collection of 
modern constitutional texts was that of 

5. PoLiTZ, K. H. L., Die europdischen Verfassungen seit dem 
Jahre 1789 bis aufdie neueste Zeit (First edn., 3 vols., Leipzig, 
1817-1820. Second edn., 3 vols., Leipzig, 1832-33. Supple- 
mentary 4th voL, ed. Bilau, F., Leipzig, 1847). The second 
edition entirely supersedes the first (which had been published 
anonymously). VoL I is confined to Germany ; Vol. II deals 
with France, the Netherlands, Belgium, Spain, Portugal, the 
Italian states and the Ionian Islands ; Vol. Ill with Poland, 
Cracow, Galicia, Sweden, Norway, Switzerland and Greece ; 
Vol. IV covers miscellaneous constitutional changes between 
1833 and 1847. All the texts are given in German and the 
translations are reasonably reliable, as are the introductory 
and explanatory statements. An extremely useful chrono- 
logical list of the two hundred and fifty documents contained in 
the first three volumes is given at the end of Vol. III. Many of 
these are separate laws, edicts and drafts, but about a hundred 
are texts of constitutions proper, and practically every con- 
stitution promulgated on the continent of Europe between 
1770 and 1833 is included. Most of the texts are complete, 
but a few (such as that of the elusive Sicilian constitution 
of 1812) are paraphrased. The supplementary fourth volume 
is equally painstaking. A separate volume was announced 
to cover American constitutions since 1787, but it never 
appeared. Pdlitz cannot be too highly praised for having 
produced such a work at such a time, and it is still of great 
value. In its day its influence, particularly in Germany, 
rivalled that of Rotteok’s and Welcker’s constitutional 
commentaries in das Staatslexikon (1834r-49). Not until 
the Dareste family appeared upon the scene was anything 
more monumental produced. Politz is, unfortunately, not 
commonly found in libraries, but a useful alternative is 

6. Altmann, W., Ausgewdhlte Urkunden zur aiisserdeutschen 
Verfassungsgeschichte seit 1776 (Berlin, 1897 : revised edn., 
2 vols., L913) containing German texts, without commen- 
taries, of the Virginia Bill of Rights and the Pennsylvania 
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constitution of 1776, the Articles of Confederation, the Massa- 
chusetts constitution of 1780 and the United States con- 
stitution, the principal French constitutional texts between 
1791 and 1875, the Spanish constitution of 1812, the Belgian 
of 1831, the Swiss of 1874 and (in the original Italian) the 
Piedmontese Statuto of 1848. The same scholar has also 
covered German constitutions in 

7. Altmann, W., Ausgewdhlte Urkiinden zur deiitschen V erf as- 
sungsgeschichte seit IS 06 (2 vols., Bexdin, 1898). The first 
volume covers the period 1806 to 1866 (the constitution of 
the Confederation of the Rhine being given in its French text) 
and the second from 1867 to 1898. Prussia is reserved for a 
separate collection : 

8. Altmann, W., Ausgewdhlte Urhwnden zur Brandenhurgische- 
Preussischen VerfassiingsgeschicJite (2 vols., Berlin, 1897), the 
first volume going up to 1806 and the second covering from 
1807 to 1891. A second edition (Berlin, 1914”15) was to bo 
in three volumes, but only the two first (before 1806, and 
1806 to 1849) were published. Altmann’s scholarship is 
always impeccable and his texts thoroughly reliable. 

The loading collection of constitutional texts in French is 
that of Daiikste (2) and four editions of this have been pub- 
lished since it first appeared in 1883. Unlike Pcilitz and 
Altmann, Darosto includes only constitutions actually in force 
at the time of going to press. The four editions thoroforo give 
the texts of virtually all coiistitutions in force in the years 
1883, 1891, 1913 and 1928 respectively, together with copious 
notes, historical introductions, commentaries and biblio- 
graphies. The fourth edition, in six volumes, appeared gradu- 
ally (Vol. I, “ Europe — Albania to Greece ”, in 1928 ; Vol. 
11, “ Europe — Hungary to Yugoslavia ”, in 1929 ; Vol. Ill, 
“ Europe — Supplement and Appendix ”, covermg recent 
changes, and including index to the three volumes, in 1931 ; 
Vol. IV, “ Latin America”, in 1932 ; Vol V, British Em- 
pires, Africa, Asia and Mandatory Territories ”, in 1933 ; 
Vol VI, “ United States of America and States of the Union ”, 
in 1934). Dareste is pre-eminent among collections of con- 
stitutional texts in any language, but another useful collection 
in French is ^ 

9. MiBKiNE-GuETzi^iviTCH, B., Les constitutions de VBurope 
nouvelle (Paris, 1928. Second edn,, 1930). A long and useful 
essai synthitique precedes the collection of texts but they are 
not given separate explanatory notices. Italian decrees of 
constitutional importance issued since 1922 and Hungarian 
constitutional laws since 1920 are included. 
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10. MiEKiNE-GuETZJiviTCH, B., Les constitutions des nations 
Americaines (Paris, 1932), is a complementary volume con- 
taining texts in French of all the constitutions of the sovereign 
states of North and South America in force at the end of 1931. 
Canada is included, but not Newfoundland. 

The first general collection of constitutional texts in Eng- 
lish that may be said to have permanent value was that of 

11. Dodd, W. F., Mod&r^i Constitutions. A Collection of the 
F'lmdamcntal Laws of Twenty-two of the Most Important Coun- 
tries of the World, with Historical and Bibliographical Notes 
(2 vols., Chicago and London, 1909). The countries selected 
are the Argentine, Australia, Austria, Hungary, Austria- 
Hungary, Belgium, Brazil, Canada, Chile, Denmark, France, 
Germany (Vol. I), Italy, Japan, Mexico, Netherlands, Norway, 
Portugal, Russia, Spain, Sweden, Switzerland and the United 
States of America (Vol. II). Only constitutions actually 
current in 1908 are included, and all amendments up to that 
year are incorporated. Dodd’s texts, and brief but valuable 
notes, have formed the basis of many subsequent collections. 
One of these adds to a selection of these texts a number of 
others as they were at a date crucial alike in modern history 
and in the history of Modern Constitutions, and 

12. WmoHT, W. F., The Constitutions of the States at War, 1914- 
1918 (Washington, U.S. Government Printing Office, 1919), 
thus has special significance as being the last of what may be 
called the antediluvian collections. A flood of new constitu- 
tions, appearing in and after 1918, was followed by a flood 
of fresh collections of texts done into English. Three of 
the most useful of these, each compiled on a rather different 
basis from either of the others, were 

13. McBaik, H. L., and Rogers, L., The New Constitutions of 
Europe (New York, 1922), comprising those of Germany, 
Prussia, Austria, Czechoslovakia, Yugoslavia, the R.S.F.S.R., 
Poland, Danzig, Esthonia and Finland, together with sum- 
maries of those of Bavaria, Wiirttemberg and Baden. The 
Belgian constitution of 1931, the French fundamental laws of 
the Third Republic and the Italian Statuto of 1848 (all as 
amended up to 1921), together with the French electoral law 
of 1919 and the Italian Law of Guarantees of 1871, are given 
in an appendix, as is also the Bryce Report of the British 
Second Chamber Conference of 1918. A 164-page Introduc- 
tion and useful historical notes add considerably to the value 
of this collection. 

14. Select Con^itutions of the World (prepared for Presentation to 
Dail Eireann by order of the Irish Provisional Government, 
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1922. Dublin, 1922), containing texts in English, with intro- 
ductory commentaries, of nineteen constitutions current in 
1922, of which those of the Irish Free State, Mexico (1917), 
Denmark (1915) and the Union of South Africa are to be 
found neither in Dodd nor in McBain and Kogers, and 

15. Graham, M. W., New Governments of Central Europe (New 
York, 1926) and New Governments of Eastern Europe (New 
York, 1927), whose texts (which follow extensive commen- 
taries) hll in further gaps. No all-inclusive collection com- 
parable to the latest Dareste exists with texts in English, but 
satisfactory English versions of most of tho world’s constitu- 
tions of the last twenty years exist, and these will bo mentioned 
in the chapter bibliographies. 

There are a few very useful volumes of constitutional 
documents or extracts from documents made with special ends 
in view, which also come into the general field, such as 

10. Newton, A. P., Federal and Unified Constitutions. “A Collec- 
tion of Constitutional Documents for tho Use of Students” 
(London, 1923), wherein 40 pp. of historical introduction are 
followed by 28 texts, all in English except tho Swiss Federal 
Pact of 1815 and constitution of 1874, of which tho official 
French texts are printed. Tho documents stretch from tho 
Swiss Perpetual League of 1291 to tho German Weimar con- 
stitution of 1919, and include tho United States and tho 
Confederate States constitutions, tho Gorman Imperial Con- 
stitution of 1871, the Brazilian constitution of 1891, and the 
constitutions and related documents of the British Dominions. 
There is also, with all texts in French, 

17. Aulard, a., and Mirkine-Guetzi^ivitoh, B., Les didarations 
des droits de Vhomme (Paris, 1929), extracted from a large 
number of constitutions. 

Mention should also be made of the great Gorman serial 
publication of constitutional monographs, commentaries and 
texts (all in the Gorman language) which has been appearing 
since the year 1907 under the general title of 

18. Das dffentliche Recht der Gegenwart (edited originally by 
Jellinek, G., Laband, P., and Piloty, E., Tubingen, 1907 ff.). 
This was a continuation in a revised form of the classic 

19. Handbuch des ojfentlichen Eechts der Gegenwart, started by H. 
von Marquarbsen in 1883 (ed. Seydbl, M., and Piloty, E., 
Tubingen, 1883-1907). 
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II. General Commentaries 

Of the very large number of general commentaries which 
give a comparative or serial treatment to selected groups of 
modern constitutions, or which investigate particular political 
institutions or constitutional developments over a wide field, 
the following list, arranged roughly in order of date of publica- 
tion, seeks to be representative only. It contains certain 
books of importance in the development of the study of com- 
parative government that have, for the purposes of the 
student, long since been superseded, and others which are 
important more for the exposition of a point of view than for 
their enduring qualities as scholarly commentaries, but all are 
books in which the writer has found significant contributions 
to a fuller understanding of modern constitutions and their 
relationships. Most of these works will re -appear in the 
chapter bibliographies, to be recommended for special pur- 
poses, but it is for their general usefulness that they are listed 
here. 

20. De Lolme, J. L., Constitution de U Angleterre en jStat du 
Gouvernemsnt A^iglais^ compari avec la forme republicaine et avec 
les autres monarchies de V Europe (2 vols., Geneva, 1790. The 
first edition had been published in Amsterdam in 1771, and an 
English translation in 1772.) A somewhat uncritical apprecia- 
tion of British institutions as contrasted with the ancien 
rigime on the Continent. Many later reprints. 

21. la Croix, J. V., Constitutions des principaux Etats de 
V Europe et des Mats Unis d^Amdrique (the third edition, in six 
volumes, was published in Paris in 1793, but an English 
translation of an earlier edition appeared in London, in two 
volumes, in 1790, under the title Review of the Constitutions of 
the Principal States of Europe and of the United States of 
America. Given originally as Lectures. ... Now first trans- 
lated from the French.) 

22. Constant, B., Cours de droit constitutionnel (Paris, 1814). 

23. Treitschice, H. von, Die Politik : Vorlesungen von Heinrich 
von Treitschke (ed. Cornicblixjs, M., 2nd edn. in 2 vols., 
Leipzig, 1900). Based on lectures delivered in Berlin between 
1874 and 1896. English translations and expositions of 
extracts from Die Politik are given in Davis, H. W. C., The 
Political Thought of Heinrich von Treitschke (London, 1914). 

24. Jellinek,'»G., Allgemeine Staatslehre (3rd edn., ed. Jellinek, 
W., Berlin, 1914). 
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25. Esmbin, a., iSlements de droit constitutiomiel fran(;,ais et com- 
pare (8th edn., ed. N^zaiid, H., 2 vols., Paris, 1927-30). 

26. Duguit, L., Traitd de droit constitutiomiel (2nd edn., revised 
by the author, 5 vols., Paris, 1921-25; 3rd edn., 1927-36). 
Duguit died in 1928. Law in the Modern StatCy a translation 
(by Lasici, F. and H,, London, 1921) of one of his shorter 
■works, provides a useful introduction to his attitude toward 
sovereignty and the state, and thei'efore to his Traitd. 

27. BobgEx^ui), G., JStaMissement et rdvision des constiPidions en 
Arndrigue ct en Europe (Paris, 1893 ; English translation by 
Hazbn, C. D., 1895). 

28. Lowkll, a. L., Governments a,nd Parties in Continental Europe 
(2 vols., Cambridge, Mass., 1896), xxunains valuable, but his 

29. Governments of Fra, nee, Italy and, Germany (1914), and again his 

30. Greater Euroj)ean Governments (2nd revised edn., New York, 
1925) bring some of its material more up to date. 

31. Fishbb, H. a. L., The Republican Tradition in Europe (Lon- 
don, 1911). 

32. Beyce, J. (Viscount), Modern Democracies (2 vols., London 
and Now York, 1921). 

33. Hasbach, W., Die parlamentarische Kahinettsregienmg 
(Leipzig, 1919). 

34. Eedslob, R., Die parlamentarische Eegierungsform (Tubingen, 
1918. French trans., 1924). Compare with 

35. Bueueatj, G., Le Rdgim,e Parlcmentaire dans les Constitutions 
Europdenes dlaprds Guerre (Paris, 1932), which is more com- 
prehensive. 

36. Jenks, E., The State and the Nation (revised edition, London, 
1935, with new chapter on Post-War Developments ”). 

37. Laski, pi. J., Grammar of Politics (London, 3rd edn., 1934). 

38. MacIvee, R. M., The Modern State (Oxford, 1926). 

39. Rxtggieeo, G. be, History of European Liberalism (trans. 
from the Italian by Collingwood, R. E., London, 1927). A 
■unique book, of very great value to those embarking on the 
comparative study of modern governments. Has an excellent 
critical bibliography,. 

40. He ADL AM -Mobley, A., The New Democratic Constitutions of 
Europe (London, 1929). Useful bibliography but no index. 

41. Ray, P. 0., Major European Governments (Boston, 1931), with 
excellent bibliographical lists, including articles as well as 
books. 
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42. Finer, FI., Theory and Practice of Modern Government (2 vols., 
London, 1932). Of incomparable solidity, but his earlier 
Foreign Governments at Work (London, 1921) still remains 
useful. 

43. Lavergne, B., Le gouvernement des ddmocraties modernes 
(2 vols., Paris, 1933). Interesting for comparison with Bryce 
(32). 

44. ZcjROHER, A. J., The Experiment with Democracy in Central 
Europe (Now York, 1933), Extends also to the Russian 
succession states. Good bibliographical lists and model 
analytical index. 

46. Buell, R. L. (ed.), JSJew Governments in Europe. The Tend- 
ency Toward Dictatorship (New York, 1934. Revised edn., 
New York, 1937), treating Italy, Germany, the three Baltic 
states and Finland, Poland, the Soviet Union and Spain. 

46. Buell, R. L. (ed.), Democratic Governments in Europe (New 
York, 1935). A companion volume dealing with Britain, 
Franco and Switz(H'land. 

47. Ford, G. S. (od.), Dictatorship in the Modern World (Min- 
neapolis, 1935). Draws the net wider than Europe alone. 
To b(i comparcid with the essay by Kantorowicz (4), which 
does not. 

48. Lasici, H. J., The State in Theory and Practice (London, 1935). 
Arxothor last word, but stimulating as always. 

49. Bornhak, C., Genealogie der Verfassungen (Abhandlungen aus 
dem Staats- und Vorwaltungsrecht. Heft 50, Breslau, 1935). 
Presents a grouping of modern constitutions since 1787 slightly 
different from that adopted here, and reaches a dogmatic 
conclusion not fully in keeping with the breadth of the rest 
of the study, but has been of the greatest value as a “ control ” 
in the preparation of the present work, and should serve a 
similar purpose to its readers. 

50. WiTMAN, S. L., Visual Outline of Comparative Government (New 
York, 1935). An interesting attempt to summarize certain 
current governmental systems in the form of a series of charts. 
Forty -four charts, with explanatory notes, cover the United 
Kingdom, the British Empire, France, Germany (both Weimar 
and the Third Reich), Italy, the U.S.S.R., Switzerland and 
Czechoslovakia. British local government and the Italian 
corporative organization respond particularly well to such 
a treatment. 

61. Clokie, H. M., The Origin and Nature of Constitutional Govern- 
ment (London, 1937). Another contrasting classification of 
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constitutions since 1789, which takes British institutions as 
the focal point. Brief study with useful notes but no biblio- 
graphy. 

52. Munro, W. B., Th Oovmmmts of Euro'pe (3rd edn., New 
York, 1938) devotes nearly half its space to Great Britain, 
but also covers Franco, Germany, Italy and Russia in detail 
and has a chapter on Japan. Excellent bibliographies. 

52a. Gibaud, E., Lg pouvm cxkutif dam les democraties d’ Europe 
et d'Amirique (Paris, 1938), an important work appearing too 
late to be used hero, gives a detailed analysis of different types 
of contemporary democracies, classifying them as “presi- 
dential ” , “ directorial ’ ’ , and ‘ ‘ parliamentary ’ ’ . Compare with 
Bryce (32) and Lavergne (43). 


HI. Yearbooks and Aumanacvs 

Much useful information concerning constitutions current 
during their year of publication can i)o obtained from such 
compilations. Among the most useful from this point of view 
(though not all, despite their names, appear regularly) are the 
America Yearbook, the Ammaire Jnt&'parknuintaire, the 
Europa Y earhook, the Near East Yearbook, the Japan-Mm- 
chulm Yearbook, the Swedish Yearbook and the WorU 
Ahwiimc, but by far the best is 

53. The Statesman's Yearbook (od. Ewtein, M., London. Annual 
volume appears May or June). The sections on the govern- 
ment of the various countries of the world, though brief, give 
excellent outlines, completely up to date and thoroughly 
reliable. The bibliographical lists are somewhat miscel- 
laneous, but are also very useful. 



CHAPTER BIBLIOGRAPHIES 


These are select or sam-ple bibliographies and aim nowhere 
at being exhaustive. It is assumed that full use will be made 
of the detailed bibliographical information to be found in 
many of the works here listed. 


PART I 

CHAPTER II. THE UNITED STATES OF AMERICA 

54. Farband, M., Records of the Federal Convention of 17 S7 
(3 vola,, New Haven, 1911. ReTssue revised, in 4 vols., 
1937), is most comprehensive, but an accessible separate 
text of 

55. Madison's Notes (ed. Hunt, G., and Scott, J. B.) has been 
published, together with other useful material, in a volume 
of the Carnegie series (Oxford, 1920). The best annotated 
edition of 

56. The Federalist (Hamilton, Madison and Jay — quoted pp. 19, 
20 twice, 23 and 26) is that of Ford, P. L. (New York, 
1898), but the full text is to be found in a volume of 
“ Everyman's Library 

57. Poore, B. P,, The Federal and State Constitutions^ Colonial 
Charters arid other Organic Laws of the United Stales, compiled 
under order of the U.S. Senate (2nd edn., 2 vols., Washington, 
1878), remains a documentary mine. There is also a later 
edition (same title, ed. Thorpe, F. N., Washington, 1909) 
in 7 volumes. 

Secondary works on the background of the constitution 
and of a general nature, include the classic 

68. Fiske, J., The Critical Period of American History, 1783-1789 
(Boston, 1888), with which may be compared a more recent 
survey, 

59. Nevins, A„ The American States during and after the 
Revolution, 1775-89 (New York, 1924), which has a useful 
bibliography. More specialized in approach, hut immensely 
stimulating, are 

60. Adams, R. G., Political Ideas of the American Revolution 
(Durham, N. Car., 1922), 

61. Becker, *0., The Declaration of Independence (New York, 
1922), and 
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62. McLaughlin, A. C., Foujidations of A7}ie7'iccm Go^istitu- 
tio7iaMs?n (New York, 1933), the arguments of all of whom are 
neatly summarized and synthesized by 

63. Hatminireys, R. A., The Buie of Law and the American 
BevolMtio7i (Law Quarterly Bevieiv, Vol. LIII, No. CCIX, pp. 
80-98, London, January, 1937). 

For the making of the constitution itself there are 

64. Farrani), M., The F7ximing of the Co7istitution of the United 
States (New H'aven and London, 1913 -—quoted p. 19) and the 
relevant chapters of 

65. McLaughlin, A. C., Gonstitiitimal BiMory of the United States 
(Now York, 1935), while a monograph, study of great influence 
upon later constitutional studios and researcli was 

66. .Beard, C. A., An, Fco7io77iic Interpretation of the Gonstitntion 
of the United States (Now York, 1913, 2nd odn., Now York 
and London, 1936 — with a new preface defending the work 
from various criticisms, especially those of T. C. Smith made 
at the Annual Conforonco of the American Historical Associa- 
tion, January 1934 — quoted p. 13). 

67. Beard, C. A., The Economic Origins of Jeffersonian Democmey 
(New York, 1915) uses a similar technique in an interpretation 
of the first decade of the regime of the constitution. 

Commcaitarios upon the United States constitution and 
upon the governmental systcmi that has dovtdoped under it 
are legion, but the four works niontionod on p. 25 together 
give a continuous picture of the r(.waluations of succeeding 
generations. The Federalist (56) was followed, at intervals of 
roughly half a century, by 

68. Tocqueville, A. de, Be la ddmocraUe en Am6rique (Paris, 
1835. Frequently reprinted and translated into many 
languages. The French edition of 1848 is specially interesting 
because of its now introduction referring to the French 
Eevolution of that year), 

69. Bryce, J. (Viscount), T?ie American Commonwealth (London 
and New York, 2 vols., 1888. Bevised edn., 1910 — quoted 
pp. 21 and 23), and 

70. Brogan, D. W., The American Political System (London, 
1933. The American edition appeared in the same year under 
the title oi We The People), On a very much less compre- 
hensive scale than any of these, but extremely penetrating 
and stimulating, is the little book of an American scholar 
(Tocqueville was French, and Bryce and Brogan were British), 

71. McBain, M. L., The Living Constitution (New York, 1928 — 
quoted pp. 27 and 29), 

(The Bibliographies to Chapters XVII and XXVIII contain 
further material concerning the United States of America,) 
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CHAPTER III. THE FIRST FRENCH REPUBLIC 

Hill’s bibliographical article (1) on The Constitutions of 
Contme7ital Europe, 1789-1813, which discusses secondary 
works as well as collections of texts and legislative pro- 
ceedings, mentions all the important titles. Other biblio- 
graphical articles, also published in the Journal of Modern 
History, that will bo found useful, but more particularly for 
filling in the background of this chapter, are 

72. Gottschalk, L., Studies since 1920 of French Thought in the 
Period of the Bnlightemnent (Vol. IV, No. 2, June 1932, pp. 
242-260), 

73. Shaleb, B. C., Bourgeois Nationalism in the Pamphlets on the 
Eve of the French Pevolution (Vol- X, No. 1, March 1938, 
pp. 31-50), covering pamphlets published during the eighteen 
months preceding the meeting of the States -General, claimed 
to rival the Cahiers in significance, and 

74. Boubne, H. Fj., a Decade of Studies in the French Revolution 
(1919-1929) (Vol. I, No. 2, June 1929, pp. 256-279), a decade 
during which appeared the last works of Aulard and Mathiez 
published before their deaths. 

The existence of these recent bibliographies makes a long 
bibliographical list superfluous, and only a few of the most 
essential and significant works will here be separately 
noticed. 

75. Dtjouit, L., and Monnieb, H., Les Constitutions et les princi- 
paux lois politiques de la France depuis 1789, “ Collationndes 
sur les Textes Ofhciels, pr6c6ddes de Notices historiques et 
suivies d’une Table Analytique d6taill4e ” (Paris, many 
editions, each including revision up to date of publication, 
edition used dated 1932) is the definitive collection of French 
constitutional texts, and the very long historical introduction 
is in itself a work of great value. Complete references to the 
“ Textes Officials ” are given. (Quoted p. 60.) 

76. Andebson, F. M., Constitutions and other Select Documents 
illustrative of the History of France, 1789—1901 (Minneapolis, 
1908) gives renderings into English of some of these texts, 
while 

77. Lecio, L- G. W., Select Documents illustrative of the History of 
the French Revolution. The Constituent Assembly (2 vols., 
Oxford, 1905), though confining itself to the years p89-91 
and giving all documents in the original French, includes 
many extracts from contemporary newspapers (which are 
usefully discussed in the introduction) and other material 
(such as the official summary of the Cahiers and the king’s 
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manifesto on the occasion of his flight to Varennes) that is 
beyond the scope of Duguit and Monniek (75). 

78. BunivE, E., Reflections on the Revolution in France (London, 
1790. Many times reprinted, bi.it perhaps most conveniently 
for the student of the French Revolution in “ The World’s 
Classics ”, with Burke’s Letter to a Member of the National 
Assembly, 1791, and his Thoughts on French Affairs, 1791, in 
the same volume) and 

79. Paine, T., Rights of Man (London, 1791. Many times re- 
printed, and in “Everyman’s Library”) though so well known, 
demand special mention hoi'o for their respective attack upon 
and defence of the Declaration of the Rights of Man and the 
new French constitution under preparation as they wrote. A 
modern essay upon the Declaration of the Rights of Man 
which has already become a classic, is that of 

80. Jelliniak, G., Die Mrkldrung der Menschen- und Burger • 
rechte (4th edn., Munich, 1927. Engl, trans. by Farrand, M., 
as The Declaratmi of the Rights of Man, Now Havcai, 1901), 
and this in its turn can be compared with the comparative 
study by Aulard and MiRiciN.E-GuETZEViT(rit (17). 

81. Aulaicd, a., Histoire Politique de la Revolution Frangaise 
(1789-1804 — Paris, 1900. Engl, trans., by MIiaix, B., in 4 
vols., London and .Leipzig, 1910) is another classic that cannot 
yet be considered as entirely supersodod by the latt\r works of 
Madi^lin, Mathiez, Sagnao and others, which are adeejuatoly 
discussed in the bibliographies (1, 69 and 71) cited. 

82. Des,landres, M., Histoire Constitutionnelle de la France, 17 SO- 
1870 (2 vols., Paris 1932) is a recent work treating institutional 
developments on an adequate scale. 

Three recent works in English that have conaidorablc 
value to the student of the constitutional history of the 
French Revolution, though not confmod to this aspect, are 

83. Hyslop, B. F., French Nationalisrn in 1789 according to the 
General Cahiers (New York, 1934), 

84. Thompson, J. M., Robespierre (2 vols., Oxford, 1935), and 

85. Garrett, M. B., The Estates General of 1789 (Now York, 
1936), with which may be compared an earlier German 
work, 

85a. Redslob, R., Die Staatstheorien der franzosischen National- 
versam7nlung von 1789 (Leipzig, 1912). 

(Bibliographical references for the Satellite Stales of the First 
French Republic will be found in the Bibliography to Chapter VI.) 
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CHAPTER IV. INSPIRATION OP FRANCE AND AMERICA 

For the “ Braban^on ” constitution of the “ Belgian 
United States ” of 1790 see Hill’s bibliographical article (1). 
For background, 

86. PiBLNNE, H., Histoire de Belgique (5th edn., 6 vols., Brussels 
1929) is useful, though his treatment of this particular episode 
is not very penetrating. A stimulating monograph is 

87. Gobman, T. K., America and Belgium, A Study of the 
Influence of the United States upon the Belgian Revolution of 
1789-90 (London and New York, 1925). 

Latin American constitutions and constitutional develop- 
ment receive voluminous bibliographical notice in Dabeste 
(2). Volume IV of the fourth edition is devoted to those 
current in the year 1932, and the three earlier editions contain 
texts of many more Latin American constitutions now no 
longer in force. MiBiaNE-GuETZ^viTCH (10) provides an 
alternative here to the latest Dareste, but is less exhaustive. 

88. Rodbiguez, J. I., A Compilation of the Political Constitutions 
of the Independent Nations of the New World (3 vols., Washing- 
ton, 1907. U.S. Government Printing Office) gives virtually 
all Latin American constitutions in force in 1907 in their 
original versions and in English translations. Dodd (11) 
improved upon the translations and brought the constitutions 
more up to date a year or so later in the cases of the Argentine, 
Brazil, Chile and Mexico. A general Latin American biblio- 
graphy that is of value to the student of constitutional 
developments, but which does not include recent works, is 

89. Goldsmith, P. H., A Brief Bibliography of the Books in English, 
Spanish and Portuguese relating to the Republics commonly 
called Latin American, “ with comments ” (New York, 1915). 
The bibliographies to the two excellent works by 

90. Robebtson, W. S., History of the Latin American Nations 
(Revised edn., New York, 1932) and Rise of the Spanish 
Americayi Republics (New York, 1928) may be used to supple- 
ment Goldsmith in a more selective field. Other secondary 
works that were found specially illuminating for governmental 
developments were 

91. Bbyce, J. (Viscount), South America, Observations and Im- 
pressions (London and New York, 1914), as well as his Modern 
Democracies (32), especially Vol. I, Ch. 17 — quoted pp. 46^ 
and 46-47 — and J. F. Rippy’s chapter on “Dictatorships 

Note : “ quoted p. 46^ ” indicates that it is the first quotation on page 

46 of the present work that is taken from the work cited. 
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in Spanish America ” in Fo.r 0 ’s Dictatorship (47 — quoted 
pp. 46 “ and 47 »)- 

92. Kibkpatoick, F. A., Latin America (Cambridge, 1938), a 
long-awaited work, appeared too late to be used hero, but it 
pays considerable attention to constitutional developments. 

93. Mischam, J. L., The Ministry o/ State in Latin /imorica (an 
article in The Southwestern Political and Social Science 
Quarterly, Vol. VIII, No. 2, Axistin, Texas, Sept. 1927. Kc- 
printed separately) is an invaluable and erudite essay which 
helps to offset some of Rippy’s Hamboyance, as well as that of 

94. Hambloch, E., His Majesty the President — A Study of Con- 
stitutional Brazil (London, 1935 — quoted pp. 48 and 49), 
which ranges far beyond Brazil and sometimes on to very de- 
batable ground, but which is stimulating if used with caution. 
Hambloch has also published reliable and liandy translations 
into English (together in one pamphlet, Sao Paulo, Brazil, 

1934) of the Brazilian constitutions of 1891 and 1934. The 
imperial Brazilian constitution of 1824 is printed in the first 
edition of Darbstjs (2) and that of 1891 in the three later 
editions. 

For the background of Portuguese constitutional history 
see the best ixiodern general history of Portugal : 

95. Leoband, T., Histoire du Portugal dc Vonzitme sihcle d nos 
jours (Paris, 1928). Politz (5) prints tlic^ Portuguoso con- 
stitutions of 1822, 1820 (in Voh III) and 1838 (in Vol. IV) in 
German, and Dod:d (11) that of 1820 in English, with amend- 
ments to 1909. 

For Spanish political and legal institutions tlioro is 

96. RAUOHHAura\ F, W. VOK, Geschichte der S 2 )a.'nischen Qeseiz- 
quellen (Heidelberg, 1923) and the more general background 
can be found in 

97. Hume, M. A. S., Modern Spain, 17S8-1918 (revised odn., 
London, 1925). Hill’s bibliography (1) covers the constitu- 
tions of 1808 and 1812. Much constitutional information can 
be obtained from the special edition of the section on Spain 
in the great Spanish Encyclopaedia, Enciciopodia Espasa 

98. Espana. Estudio geogrdfico, politico, Mstorico, cientifico 
liter ar io, artistico y monumental (‘‘ (xlicibn especial del tomo 
XXI de la Enciclopedia Espasa Torcora odicieSn. Madrid, 

1935) . 

The Norwegian constitution of 1814 is printed in most of 
the important general collections of constitutional texts, 
including tliose numbered in this bibliograpUy 2, 5, 6, 11, 
14 and 18. Of the separate English translations, that of 
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99. Bhaeicstad, H. L., The Constitution of the Kingdom of Norway 
(London, 1916) may be mentioned for its useful commentary. 
Daheste (2) provides an extensive special bibliography of 
native and foreign works on this constitution and its rigime. 

[The Kihliography to Chapter KKVII contains further 
material concerning Spain and Portugal.) 


PART II 

CHAPTER V. CONSTITUTIONAL ABSOLUTISM 
OF YEAR VIII 

Hill’s bibliography (1) and Dugxjit and Monnier’s col- 
lection of texts (75) cover Bonapartist Constitutionalism 
comprehensively, though the former stops with the year 
1813. Andebson (76) translates the Bonapartist con- 
stitutional documents into English. A Journal of Modern 
History bibliographical article, 

100. Dutcheb, G. M., Napoleon and the Napoleonic Period (VoL 
IV, No. 3, Sopt. 1932, pp, 446-462), usefully discusses recent 
genoral Napoleonic studies excluded by Hill’s terms of 
reforence, and also includes the years after 1813. 

Among secondary works Deslandbes (82) continues 
useful, and of the general histories the classic 

101. Vandal, A., Uavhnement de Bonaparte (2 vols., Paris, 1903- 
1905) can now be compared with 

102. Madelin, L., Le Oonsulat et UEmpire (Paris, 1932. English 
trans. in 2 vols. by Buckle, E. P., London, 1934-36), 
though the scale of the latter is smaller than Vandal’s for 
the years they both cover (1799-1804). 

103. Esmein, a., Pricis de Vhistoire du droit frangais de 1789 d 
1814 (Paris, 1908) is an invaluable signpost through the re- 
volutionary and Bonapartist legal reforms. 

The following works, of a more general nature, were made 
use of for purposes of quotation in this chapter : 

104. Fisiieb, H. a. L., Napoleon (“Home University Library”, 
London and New Y6rk, 1912 — quoted p. 64 “i), an admir- 
able hors d^ oeuvre. 

106. Boubbienne, F. de, Mimoires de NapoUon Bonaparte (10 
vols,, Paris, 1829-31. Several English translations in numer- 
ous editions, including an abridged translation first published 
in London in 1836 and reprinted in one volume in 1905 — 
quoted p.^ 61), depicting Napoleon as seen by his boyhood 
friend, later his secretary, and 
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106. Guedalla, P., The Second Empire (London, 1922 — quoted 
p. 64 ‘), which, despite its title, also has a lot to say about 
the First Empire and its foundations. 


CHAPTER VI. THE NAPOLEONIC SPHERE 
OF INFLUENCE 

Hill’s bibliography (1) continues to bo of great value, 
and most exhaustively comprehends the Napoleonic sphere 
of constitutional influence. For secondary reading and for 
further bibliographical information on detailed matters the 
relevant parts of the classic 

107. SoiiEL, E., U Europe et La E6volutio7i Frangmse (8 vols., Paris, 
1885-1904), can now be supplemented by the equally monu- 
mental 

108. Dbiault, E., NapoUon et VEurope (5 vols., Paris, 1910-27). 

PoLiTz: (5) prints Gorman versions of nearly all the con- 
stitutions of the Napoleonic spheres of influence, and French 
versions appeared in 

109. Le Moniteur Universel (Paris, 1789-1808. At first named 
La Gazette Nationale). The files of this unique “ official 
newspaper ” are invaluable to the student of the Napoleonic 
period, during which, at times, it aloncD, of all the French 
(or indeed of the European) press, enjoyed the favour of the 
rigime. 

For Switzerland during this phase 

110. Kaiseb, S,, and Stbioker, J., Geschichte mid Texte der 
Bundesverfassungen der schweizerischen Eidge^wsse^ischaft, von 
1798 his zur Qegenwart (Bern, 1901) is a modern alternative 
to PoLiTZ (5), with more extensive commentary, and there 
is also a separate study by Stiicker of the Directorial republic, 

111. Stbickeb, J., Die helvetische Revolution, 1798, mit Hervor- 
hehung der Verfassungsfragen (Frauenfold, 1898). 

The standard history of the Netherlands, 

112. Blok, P. J., Geschiede^iis va7i het nederlandsche Volk (4 vols., 
Leyden, 2nd edn., 1912-15. English trans. of let edn., 
London, 1898-1912) is the best general account of constitu- 
tional developments during this period, but a special study, 

113. Colekbeakder, H. T., De bataafsche Republick (Amsterdam, 
1908) is more detailed. Compare with this an earlier work, 

113a. Legeane, P., La revolution frangaise en Hollande. La 
ripublique Batave (PsiTis, 1894), 

The constitutions are all in Politz (5), but the Moniteur 
Universel (109) omits that of 1798. 
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Texts of nearly all the Italian constitutions of this period 
— PoLiTZ (5) of course has German versions — are printed in 

114. EaccoUa di constituzione italiana (Turin, 1852). For the 
others see Hill ( 1 ), whose bibliography is particularly good 
on the Italian side. Monographs dealing with the earlier 
period are 

115. Gaffakel, P., Bonaparte et les rSpuhliques italiennes, 1796- 
1799 (Paris, 1895), and 

116. PiNGATJD, A., La domination frangaise dans V Italic du nord 
(2 vols., Paris, 1914), with a good bibliography, while for 
the later period there is 

117. Driaxjlt, E., NapoUon en Italic, 1800-1812 (Paris, 1906). 
The Parthenopaean republic was the subject of an early 
work of 

118. CR.OC.E, B., Stiidi Siorici sulla rivoluzione napolitana delVanno 
1799 (Romo, 1897 ; 3rd edn., Bari, 1912), and for Naples 
generally there is his well-known Storia del regno di Napoli 
(Bari, 1925). On Sicily there is a useful article by 

119. Lackland, H. M., The failure of the constitutional experiment 
in Sicily, 1813-14 {English Historical Review, Vol. XLI, 
1926, pp. 210-236). 


The constitutions of Germany are all to be found in 
Volume I of Politz (5), and the most important documents 
from 1806 onward in Altmann (7), as well as in the earlier 
collection of 

120. Weil, K., Quellen und Aktenstilcke zur deutschen Verfas- 
sungsgeschichte seit 1806 (Leipzig, 1850). Of the extensive 
monograph material, three works in English, 

121. Gooch, G. P., Germany and the French Revolution (London, 
1920), invaluable for the background period, 

122. Abis, R., History of Political Thought in Germany (London, 
1936), and 

123. Fisheb, H. a. L., Studies in Napoleonic Statesmanship : 
Germany (Oxford, 1903 — quoted p, 76), are among the best 
of the more general studies. More specialized in content are 
such works as 

124. SEBViteES, G., HAllemagne frangaise sous NapoUon I 
(Palis, 1904) and 

125. Beck, C., Zur Verfassungsgeschichte des Rheinbunds (Mainz, 
1890), while as a general survey from 1806 to 1814, the first 
volume of 

126. Tbeitschke, H. von, Deutsche Geschichte im 19. Jahrhundert 
(5 vols., Leipzig, 1879-94. English translation, only reason- 
ably satisfactory, by Paul, E. and C., 7 vols., 1915-19 
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quoted p. 76) lias yet to bo surpassed, though its prejudices 
are many, and at times violent. 

PoLiTz (5) has the Polish constitution of 1791 in German 
but Autmann (7) excludes it. A contemporary English 
translation : 

127. New Constitution of the Qoiwrmnent of Poland, established by 
the Eevolution of the third of May 1791 (I.iOndon, 1791) was 
probably that used by Edmund Burke as the basis for his 
praises in his Appeal from the New to the Old Whigs and for 
his criticisms in his Thoughts on French Affairs — quoted 
p. 79 — but it is claimed not to be very reliable. With Burke’s 
views it is interesting to compare those expressed on the 
subject of the anckmt Polish constitution by John C. Calhoun 
in A. Disquisition on Qovermmvnt — quoted p. 78, via MoBain 
and Rogers (13). For Poland in process of dissolution at 
this period, an excellent study is 

128. Lord, R. H., 2"^ he Second Partition of Poland (C'ambridge, 
Mass., 1915), wliile a masterly brief history of .Poland is 

129. PHiLLirs, W. A., Poland (“ Homo University Library ”, 
London and Now York, 1915. R( wised odn., 1929 — quoted 
p. 80). An old comparative study, 

130. Lelewal, K., Anahjse et par allele des trois constitidions 
[polonaisesi de 1791 ^ 1807 et 1815 (Arras, 1833), remains 
useful. 

The Spanish constitution of 1808 is in Politz (5) in 
German and in the Moniteur Universel (109) in both French 
and Spanish, and the impact of Napoleon I on Spain is dealt 
with at length in 

131. Granbmaison, G. be, Espagne et NapoUon (3 vols., Paris, 
1908-31), containing ohicial documents. Furtluir, stjo BibliO’^ 
graphy to Oh. IV, and Hill (1). 

CHAPTER Vn. POSTSCRIPT TO BONAPARTISM 

Duouit and Monistier (75) print all important constitu- 
tional texts for both the First and the Second Empire. The 
Napoleonic constitutional legend is best traced through the 

132. Corresponda7ice de NapoUon I (32 vols., Paris, 1858-70), 

133. Cases, Las (Count of), Memorial de Sainte-^HUhne (4 vols,, 
London, 1823. 4th edn., Brussels, 1828) and 

134. Bonaparte, Louis -Napoleon (later Napox.eon III), Les 
Iddes NapoUoniennes (Paris, 1839), to which Gueballa’s 
Second Empire (106 — quoted p, 86) provides a sprightly, 
and 
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135. Fisheb, H. a. L., Bonapartism (Oxford, 1908) a more sober 

introduction. -.o.. 

A curious aspect of the constitutional intrigues of 1814-16 
in France has recently been uncovered by the publication of 

136. Benjamin Constant's ‘Projet' for France in 1S14 (by Scott, 
F. i)., in the Journal of Modem History, Vol. VII, No. 1, 
March 1935, pp. 41-48) which envisaged Bernadotte as 
Napoleon’s successor on the French throne, and which 
Bernadotte himself approved and amended in February 
1814. The ideas in this Projet should be compared with 
Constant’s views as expressed in his Cours (22). 

A Journal of Modem History bibliographical article, 

137 ScHNBBB, R., NapoUwi III and the Second Empire (Vol. 
VIII, No. 3, Sept. 1936, pp. 338-365) is extremely compre- 
hensive, discussing not only such earlier monuments as 

138 OuLiviBR, E., L'Empire LiUral (16 vols., Paris, 1894-1912), 
and La Goircis, P. r.E, Histoire du Second^ Empire (7 vols., 
Paris, 1894-1906), but more recent publications of every sort. 

139. Makx, K., Der AcUzehnte Brumaire des Louis Bonaparte 
(Now York, 1862. Engl, trans., New York, 1889), an 
example of the inspired journalism which Marx produced 
during his early years of penury in London, pomts and 
drives homo a significant historical parallel. 


PART III 

CHAPTER VIII. LEGITIMISM IN THEORY 

and practice 

The development and ramifications of the theory of 
Legitimism still await really satisfactory specific treatment. 
Perhaps the best approach both to the theory and o i s 
literature is through a masterly biographical study 

140 Sbbik H. (Ritter) von, Mettermch (2 vols., Vienna, 1925). 

his subject, together with an appreciation of the work of 
Bibl and others, is contained in an essay on Mettermch m 

141 WOODWABD, E. L., Three Studies in European GmsenaUsrn 
' (Oxford, 1928). Legitimist theory is briefly dealt with m a 

ffoneral way by Rttogiebo (39), by , , 

142. Wbbbb, A^, Die Krise des Modemen Staatsgedankens m 

(Stuttgart, l^^S^andby IH-TAe 

143. Fishbb, H. a. ., , ,005 ypjig three volumes of 

Liberal Experiment, London, ly^o- 
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this work have since been re-issued as one), while Legitimism 
in action is the subject of a general study, 

144. PmiiLiPS, W. A., The Confederation of Europe (London, 1920) 
which now (like A. W. Ward’s excellent bibliography for the 
period of tho Congress of Viomia in The Cambridge Modern 
History, Vol. IX, 1906, pp. 867-875), while still valuable, has 
become rather out of date, following the vast mass of recent 
publications on this period. Dealing more directly with 
constitutional issues, Bornhak (49) has an illuminating 
chapter (Ch. IV) on “ Der Verfassungskreis von 1814 ” — 
quoted p. 97. 

For tho years from 1814 onwards documents published in 

145. British and Foreign State Papers (Foreign Ofheo Publications, 
London, 1819 ff.) give much material of constitutional im- 
portance, including tho texts of treaties (such as tho Final 
Act of tho Congress of Vienna) and continental constitutions. 
For an undc^rstanding of motives anti policies of the whole 
Congress period, the diaries of the Congress-Secrotary ”, 

146. Gkntz, F. von, Tagehiicher, 1800-1828 . . . aus dam, Nachlass 
Var7ihagen\9 vo7i Ense (Leipzig, 1861. Ktwised odn., 4 vols., 
Leipzig, 1873-74) arc of first importance. 

The Swedish constitution of 1809, as befits the doyenne 
of surviving European written constitutions, is printed in 
most of tho important collections and in many languages — 
in English iix Dodd (11) and Select Constitutions (14), in 
French in Dakestk (2), in German in Politz (5). An 
accessible modem text in Swedish, with amcndmtaxt.s and 
commentary and the most important constitutional laws, is 

147. Madmgbdm, B., Sveriges grundlagar och tillhdrande fdrfatt- 
ningar med forklaringar (2nd edn., Stockliolrn, 1926), An 
older standard commentary, 

148. Fahlbeck, P. E., Sveriges forfattning och den rMHkrnaparla- 
mentarismen (Lund, 1904) has boon translated into both 
French (Paris, 1905) and Gorman (1911). An appri^ciation 
of Sweden’s contemporary governmcmtal trends is to be 
found in 

149. Child, M. W., Sweden : The Middle Way (New Haven, 1936). 

149a. Apzelius, N. a., a Bibliographical List of Books in E7hgli8h 

on Sweden and Literary Works Tra7islated into English from 
Swedish (Stockholm, 1936) is extremely usofuL 

CHAPTER IX. LEGITIMISM IN FRANCE 

To Dugxjit and Monniek (75), Andeebcwt (76), Politz 
( 5) and Altmann (6), who give the texts, and to Desx.andees 
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(82), should be added, for the period of the Restoration, in 
France, 

150. Bakthelemy, J., U Introduction du regime, parlementaire en 
France sous Louis XVIII et Charles X (Paris, 1908) an 
excellent survey. The contemporary works of CoisrsTANT 
(22 and 136) and of 

151. Chateaxjbbiand, F. R. (Vicomte de), De Bonaparte, des 
Bourbons, et de la nicessiti de sc rallier d nos princes legitimes 
(Paris, 1814) and De la monarchic scion la charte (Paris, 
1816), two famous pamphlets which had the respective 
effects of raising Chateaubriand’s political fortunes to their 
dizziest heights and (during the ultra -Royalist reaction) 
plunging them to their lowest depths, give a good idea of the 
attitude of the moderate constitutionalists. That of the 
right and the left extremists has been examined by 

152. Hudson, N. E., Ultra- Royalism and the French Restoration 
(Cambridge, 1936) and by 

153. Weill, J. G., Histoire du parti repuhlicain en France, 1815— 
1870 (Paris, 1900). For the Bonapartists see the Bibliography 
to Chapter VII generally, and titles 132-135 in particular. 


CHAPTER X. LEGITIMISM IN GERMANY 

PoLiTZ (5), whose first volume is devoted to German 
constitutional documents (supplemented after 1833 by Vol, 
IV), Altmann (7 — VoL I, and 8 — Vol. II) and Weil (120) 
give the texts in German, the first three editions of Dabeste 
(2) give texts in French of those German constitutions 
of this period which survived into the Hohenzollern- 
Bismarckian empire, while the fourth edition continues 
(Vol. I, pp. 99-266) to give valuable bibliographical informa- 
tion concerning them, whenever it prints later constitutional 
texts of the states concerned. A comprehensive collection 
in English of the texts of German constitutions before 1848 
does not appear to exist, and many of them do not seem to 
have been translated into English. 

164. Haetung, W., Deutsche Verfassungsgeschichte vom 15, 
Jahrhundert bis zur Oegenwart (3rd edn., Leipzig, 1928), with 
its excellent bibliographies, and the general histories of 
Tbeitschke (126 — quoted twice, p. 113), 

155, Denis, E., L'Allemagne, 1810-1852 (Paris, 1899) and 
166. Wabd, a. W., Germany, 1815-90 (Vol. 1, 1815-52, Cambridge, 
1916), also with a detailed bibliography, are all valuable 
and the celebrated study by 
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157. Meinecke, F., W elthuTgcrturn und Nationalstaat. Studien 
zur Genesis dcs detitschen N ationalstoates (Berlin, 1908, 7th 
edn., 1928) is invaluable. An excellent brief statement of 
the Gorman Problem in and after 1815 is contained in the 
introduction to 

158. Robekston, G. G., Bisrriarck (London, 1915 — quoted p. 
114). Contrasting as strongly in attitude with the works of 
Gorman historical scholarship published during the period 
of the Weimar republic, as did those with the earlier produc- 
tions of the Hohenzollern-J3isr.uarckian empire, is the recent 
work of 

159. Mabcks, E., Der Aicfstieg des Reiches. Deutsche Oeschichte 
von 1807 his i <5 77-7.9 (Stuttgart, 2 vols., 1936. Vol. I deals 
in detail with the period 1815-"(i2), but on the other hand 

160. Schnabel, F., Deutsche Gcschichtc im nctinzelinUm JahrhtmdB^^^ 
(Freiburg i.B,, in progress. Four vols. out of five published 
by 1938), continues to preserve its Zcitlosigkcit to a remark- 
able degree. Both arc likely to rank with I'roitvschko, Sybol 
and Brandenburg a,s interpretations of ninoteontli century 
Germany. 


PART IV 


CHAPTER XI. THE JULY MONARCHY IN FRANCE 

The texts are the same as for Chapter IX, but as BAETHiiLi^JMy 
(150) breaks off his study of parliamentary government in 
France at 1830, an older work of formidable proportions, 

161. HATJirANNE, P. DuvEKaiEB DE, Eistoirc dll gouvemenient 
parlementaire en France, 1814-1S4S (10 vols., Paris. 2nd odn., 
1870-72) has yet to be supplanted for the July monarchy. 
General histories are the volumes (IV and V) by Chablijjty, 
S., in the co-operative 

162. Histoire de France contemporaine (edited by Laviss;e, E.) and 

163. Boxjbgeois, E., Modern France, 1815-1900 (Vol. I, Cam- 
bridge, 1917). Weill (153) continues to be useful. 

With these modern accounts the blistering contemporary 
attack upon the regime of Louis Philippe by 

164. Blano, L., Histoire de dix ans, 1830-1840 (Paris, 1842. Many 
subsequent editions) can be compared. The apologia of 

165. Guizot, F,, Mimoires pour servir d V histoire de mon temps 
(Paris, 8 vols., 1858-61) serves less effectively as an antidote 
to Blano. Woobwabd (141) has an essay on Guizot as a 
conservative statesman that is rather more sympathetic than 
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the attitude adopted toward him by Guedalla (106 — 
quoted p. 135). 

From three different angles, Tocqueville’s De la dimocratie 
en Amerique (1835), Prince Louis Napoleon’s Les idees 
napoUoniennes (1839) and Lamartine’s Histoire des Girondins 
(1847) may be considered as oblique attacks upon the rigime 
of Louis Philippe and his governments, through their praise 
of political ideas and constitutional devices of very different 
order, and these were no less effective than the direct attack 
of Louis Blanc. For the lighter artillery of the considerable 
literary war against the rigime, see 

166. Thiem}!:, H. P., Guide bibliographique de la litUrature frangaise 
de 1800 d 1906 (Paris, 1907). 

CHAPTEB XII. THE “ MODEL ” STATE OF BELGIUM 

The fundamental law of 1815 of the united kingdom of 
the Netluirlands is given in German (as is also the earlier 
draft of 1814) by Politz (5), and in the Dutch original by 

167. Hasseut, W. C. J. van, Verzameling van N ederlandsohe 
staatsregeUngen en grondwetten, 1789-1887 (6th edn., ed. 
Haiitog, 1904), a collection of the texts of all Dutch con- 
stitutions and constitutional laws from the Batavian republic 
to date of publication. The regime of this fundamental law 
is discussed, from different points of view, by Blok: (112) 
and PiiiENNE (86) in their large-scale histories, and Pirenne 
then proceeds to his account of the Belgian revolution and 
his memorable eulogy of the constitution of 1831 (VoL VI, 
Book 4, Ch. 3 — quoted p. 140). With it should be compared 
Boxinhak’s (49 — quoted p. 148) more reserved analysis. 

The Belgian constitution of 1831 is easily accessible in 
many languages. Dodd (11), Wbight (12), McBain and 
BOGims (13) and Select Constitutions (14) have it in English, 
Dabestxa (2 — all editions) and B. and F, State Papers (145) 
in French, Politz (5) and Altmann (6) in German. The 
standard Belgian commentary, 

168. Ebubea, P,, TraiU de droit public beige (2nd edn., Brussels, 
1916-22), and his shorter Sommaire du cours de droit public 
beige also print the French text of the constitution. 

An excellent Belgian constitutional history and com- 
mentary in English is that of 

169. Reed, T. H., Government and Politics of Belgium (New York, 
1934 — quoted p. 142), and the discussion of the Belgian 
declaration of rights to be found in 

170. Dicey, A. V., Introduction to the Study of the Law of the 
Constitution (London, 1885. 8th edn., 1915), and particularly 
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in chapters 5 to 7, is as ilhimiiiating as any part of that 
most illuminating work. 

Belgium as a land of constitutional experiment is dis- 
cussed by 

171. Chabuiaut, H., La Belgique moderne : Line terre d' experiences 
(Paris, 1910) and by 

172. Bartui^lemy, J., U Organisation du suffrage et V experience 
beige (Paris, 1912). 

CHAPTER XIII. LEGISLATIVE REFORM IN BRITAIN 

The incomparable study of “ Political Institutions ” 
which comprises Book I of Vol. I of 

173. HaliWy, E., Histoire d/u people anglais a,u XIX^ siiicle (5 
vols., Paris, 1913"-32. English trans. by Watktn, E. I., 
1924-34. Reprint of the English version in “ Pelican 
Books ”, in progress. Vol. I published in three parts, 
London, 1937-38) is outstanding as a survey of the British 
constitution on the eve of the reform era, and has bcnm ex- 
tensively used in this chapter — quoted pp. 153 K 154 twice, 
160 i and 160-161 — as have also the two works of 

174. Dicey, A. V., Idie Relation between Law a,nd Public Opinion 
in England during the Nineteenth Century (!London, 1905 — 
quoted p. 160 ^i) and The Law of the Co7istitution (170). 
The very full bibliography at the end of Vol. I of Hal6vy 
covers the official documents, and the general works and 
monograph studies published up to 1912, most compre- 
hensively. The English edition of this bibliography also 
contains a few of the more important titles of works pub- 
lished between 1912 and 1924. Some recent works of 
particular value and significance, not to bo found in either 
version of Hal6vy’s bibliography, are : 

175. Veitch, G. S., The Genesis of Parliamentary Reform (London, 
1913), 

176. Butleb, J. R. M., The Passmg of the Qreai Reform Bill 
(London, 1914), 

177. Namieb, L. B., The Structure of Politics at the Accession of 
George 111 (2 vols., London, 1929) and England in the Age of 
the American Revolution^ Vol. I (London, 1930), 

178. Ttjbneb, E. R., The Privy Council of England, 1003--1784 
(2 vols., Baltimore, 1927-28) and The Cabinet Council of 
England, 1622-1784 (2 vols., Baltimore, 1930-32 — a 
posthumous and somewhat indigestible compilation), and 

179. Thomson, M. A., The Secretaries of State, 1681-1782 (Oxford, 
1932). 

Among modem works attempting a synthesis of British 
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constitutional history and including the eighteenth and early 
ninoteonth centuries, the naost satisfactory until very 

rocontly has boon 

180. Adams, G. B., The Constitutional History of England (New 
Haven, and London, 1921. Revised edn., 1935), but its scale 
is inevitably restricted by having to cover from earliest 
times to the twentieth century in one volume. Two new 
works, appearing too late, unfortunately, to be made use of 
hoYO, arc pUuinod on a more adequate scale : 

181. Thomson, M. A,, A Constitutional History of England, 1642- 
1601 (London, 1938, The fourth and, as yet, the only 
voltune to appear of a five-volume series edited by Teehakne, 
R. F.) with an admirable bibliographical appendix, and 

182. KTn.H, D, L., The Constitutional History of Great Britain, 
1486-1937 (London, 1938. Companion to the mediaeval 
volume by Joliefje, J. E. A.), broader and rather less 
thoi'ough, in treatment than Thomson, and lacking a 
B(q;)arate bibliography, but providing an interesting contrast 
in method of approach. 

Tocquoville’s famous gibe to the effect that the English 
constitution simply did not exist, is repeated by Daeeste 
(2 — fourth odn., VoL I, p. 517), who then proceeds to 
print a sorites of documents, ranging from the Great Charter 
of Henry III (a.d, 1225) to the Representation of the People 
Act of 1918, that may bo said to possess particular signific- 
iincc^ in British constitutional development. A Japanese 
interpretation of “ The English Constitution ” (Appendix 
11 to 

183. Matsunami, N., The Constitution of Japan, Tokyo, 1930) is to 
print simply the Great Charter, the Petition of Right (1628) 
and the Bill of Bights (1689). Indeed, any selection of 
British constitutional documents must of necessity be 
arbitrary and somewhat misleading. It is better to go 
directly to the great collections of printed sources, for 
particulars of which for this period, see the bibliographies of 
HaliWy (173) and of Thomson (181). 

{The Bibliography to Chapter XXI contains further material 
concerning Great Britain,) 
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PART V 

CHAPTER XIV. ITALIAN NATIONALISM 

Virtually all tho various Italian constitutions of the first 
half of the ninetoonth century are printed in the Eaccolta 
di constitiizione italiana (114), and Polxtz (5) has them in 
Cerman up to 1846. The Piedmontese Statuto of 1848 has, 
of course, been widely printed. Altmann (6) has it in 
Italian, Dabicstm (2 — all editions) in French, Bonn (11), 
Wright (12) and McBahst and Rogers (13) in English. All 
of these print as an appendix the Law of Guarantees of 1871. 
McBain and Rogers refer in footnotes to tho principal laws 
affecting different clauses of tho Statuto that wore passed 
up to tho yc^ar 1921. Darosto (4tli odn.) lias a very good 
bibliography of constitutional writings, texts and com- 
mentaries for modern Italy. More general, but more 
oornpleto for recent publications, and more up to date than 
Barostc’s bibliography is that of 

184. Greenfh^ld, K. R., Historiography of the Risorginiento since 
1920 (Bibliographical article in the Journal of Modern 
History^ Vol. VII, No. 1, March 1935, pp. 49-67), confined 
mainly to tho works of Italian writers, but also discussing 
the principal foreign works. 

The best general history of Italian unification in English 
remains that of 

185. King, B., A History of Italian Unity, 1814 to 1871 (2 vols., 
London, 1899), but the relevant portions of two outstanding 
Italian works, both available in English translations, servo 
to supplement his discussion of the trend of ideas : 

186. Croce, B., Storia dlXtalia, 1871-1915 (Bari, 1928. Eng. 
trans. by Ady, C. M., Oxford, 1929) and Ruggiero (39), 
while tho official fascist interpretation is supplied by 

187. ViLLARi, L., Italy (Modern World Series, London, 1929 — 
quoted pp. 171 and 179). 

{The Bibliography to Chapter XXVII C 07 itain 8 further 
material concerning the unified kingdom of Italy.) 

CHAPTER XV. SWISS NATIONALISM 

All Swiss constitutional texts of general application issued 
since 1798 are given in German by Kaiser and Strioicer 
(110), while PdLiTZ also includes cantonaL constitutions 
before 1847, and the 
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188. Sammlung enthaltend die Bundesverfassung und die in Kraft 
bestehenden Kantonsverfassungen (Receuil des constitutions 
federate et cantonales)y published by the Swiss federal govern- 
ment, gives in its various editions and supplements appearing 
between 1864 and 1914 a very complete collection of texts 
in German, French and Italian for the period covered. 
Subsequent amendments are recorded in the monthly 
official publication 

189. Feuille fSdirale de la Confederation Suisse (Bern, 1849 ff. 
Also issued in German and Italian). Dareste (2) has, in 
the four editions, all cantonal constitutions in force between 
1883 and 1931, as well as the federal constitution of 1874 
as amended from time to time, in French. Dodd (11) has 
the federal constitution of 1874 in English and Newton (16) 
both that document and the Confederate Pact of 1815 in 
French. 

Kaiser and Stricker (110) have a commentary with 
their texts, and a good constitutional history is 

190. Hilty, C., Die Bundesverfassungen der schweizerischen Eid- 
genossenschaft (Neuchatel, 1891. Also in a French edition), 
while there are the general histories of 

191. Oechslx, W., Geschichte der Schweiz im XIX. Jahrhundert 
(2 vols., Leipzig, 1903-13) andffi^^or^ of Switzerland y 1494- 
1914 (Cambridge, 1922). Including twentieth -century de- 
velopments as well, 

192. Brooks, W. C., Government and Politics of Switzerland (New 
York, 1918) has been subsequently supplemented by his 
illuminating exposition of Civic Training in Switzerland — 
A Study of Democratic Life (Chicago, 1930). Brooks’ biblio- 
graphies, and the very detailed ones in the fourth edition 
of Dareste (2 — Vol. II, pp. 539-542), list a large number 
of titles concerned with the minutiae of Swiss constitutional 
theory and practice. Bryce’s Modern Democracies (32) is at 
its best when dealing with Switzerland (Vol. I., pp. 367-507). 


CHAPTEK XVI. GERMAN NATIONALISM 

The text of the Frankfurt constitution of 1849 is in 
Weil (120) and Altmann (7 — Vol. I), the latter also 
printing several of the most important laws of constitutional 
significance passed by the Frankfurt Assembly. 

Tbeitschke (126) breaks off on the eve of the revolution 
of 1848, but Harxxtng (154), Denis (155), Ward (156 — 
quoted p. 199), Mbinboke (167),Marcks (159) and Schnabel 
(160) all cover it. The only thoroughly satisfactory large- 
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scale work devoted exclusively to the Glorman revolution of 
1848-^40, 

193. Valentin, V., Geschichte der deutschen Revolution von 1S48~ 
1849 (2 vols., Berlin, 1930-31) contains a thorough exposition 
of constitutional matters and a copious bibliography. It 
ranks in importance for its period with Srbik’s Mettcrnich 
(140) for that of Vienna and the BundesaJete. An earlier 
work by the same author is the best short account of the 
Frankfurt Parliament : 

194. VALEN^riN, V., Die ei'Ste deiitsche Nationahm'sam.rnhmg 
(MunicJi and Berlin, 1919). The historiography of the 
Frankfurt Parliament and the changing interpretations of 
its work arc discussed briefly by thc5 present writer : 

195. Hawgood, J. a., The Ih'amikfiirt Parliament of 1848-49 
(“Historical Revision” No. LXII, in Ilistory, Vol. XVII, 
No, 06, pp. 147-151). He has also made use, for the purposes 
of this chapter in particular, of his as yet unpublished study 
of “ American Ideas and Gorman Unity — The Movement 
of 1848-49 ” and of his Heidelberg doctorial dissertation, 
Folitische imd wirtschaftliche Beziehungen zwischen den 
Vereinigten Staaten von Ameriha wnd der dcutBchen pro- 
visorischen CeMtral-Regierung zu Frankfurt arn Main^ 1848- 
1849 (text in Englisli, London, 1928), which, in its biblio- 
graphical introduction lists the unpublishtid documents in 
the Gorman Eeichsarchiv utilized then^ and again her(3. 

Owing to the relative inaccessibility (especially of the 
index volume, without which the work is a jungle) of the 
official verbatim report of the proceedings at Frankfurt, 

196. StenograpMscher BericM uher die Verhandkmgen der deutachen 
honstituierenden N ationalversmnmlung z'U .Frankfurt a.ilf. 
(ed. Wioabd, F., 10 vols,, h"rankfurt, 184B-50), the excellent 
selection of speeches printed in one volume (with valuable 
introduction) by 

197. Wentzcke, P., Die erste deutscJie Nationalversammkmg und 
ihr Werh (Munich, 1922), can be rocommondod for giving 
the flavour of the most important debates in the Assembly. 


PART VI 

CHAPTER XVII. CRISIS OF FEDERALISM 
IN THE UNITED STATES 

Of the innumerable collections which printrthe American 
constitution of 1787 in many languages, Dabeste (2 — 4th 
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edn., Vol. VI) deserves special mention for its valuable 
bibliographical annotation (including works and articles 
published up to the year 1934) of the text, and particularly 
of the fourteenth amendment. Dareste does not, of course, 
print the constitution of the Confederate States, but this is 
easily accessible, in Newton (16), in 

198. McDonald, W., Select Statutes and other Documents illustra- 
tive of the History of the United States, 1861-1898 (New York, 
1903), in his 

199. Documentary Source Book of American History, and in British 
and Foreign State Papers (145 — Vol. 51). McDonald (198) 
also prints, in full or in extract, most of the important 
federal legislation, executive orders and proclamations of the 
civil war and reconstruction era, with full reference to 
sources. 

Both Tocqueville (68) and Bryce (69) remain extremely 
important, but McLaughlin’s Constitutional History (65) is 
not very satisfactory for the period after the outbreak of the 
civil war. 

200. Acton (Baron), The American Civil War (one of his earlier 
writings, printed in Historical Essays and Studies, ed. Figgis, 
J. N., and Laurence, R. V., Cambridge, 1907), briefly 
touches upon factors often neglected by other writers, but 
the best survey for the purpose required here, remains 

201. Dunning, W. A., Essays on the Civil War and Reconstruction, 
and Related Topics (New York, 1898), though the more recent 
general works of 

202. Cole, A. C., The Irrepressible Conflict, 1850-1865 (New York, 
1934), and 

203. Randall, J. G., The Civil War and Reconstruction (New 
York, 1937), both by specialists in their field, sum up new 
viewpoints. 

Some knowledge of the opinions of contemporary 
Americans is essential for the understanding of this crisis of 
federalism, and 

204. Calhoun, J. C., A Disquisition on Government (Vol. I. of 
Works, ed. Crall^], F., 6 vols., New York, 1933-35), 

205. Stephens, A. H., A Constitutional View of the Late War 
between the States (Philadelphia, 1867), 

206. Motley, J. L., Correspondence (ed. Curtis, G. W., 2 vols., 
New York, 1889), and J. L. Motley and His Family : Further 
Letters and Records (ed. by his daughter, 1910), especially 
his letters to Bismarck, have here been found extremely 
valuable. (The quotation on p. 226 is from an unpublished 
letter from Motley to Francis Lieber, dated June 12, 1866, 
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preserved in Lieber’s MS. Correspondoneo, in the Huntington 
Library, San Marino, California, and transcribed therefrom 
by the present writer with tlio permission of the Director 
of Besearch at the Library, The Lieber Correspondence, if 
and when published, would, in the opinion of the writer, 
rank in importance for constitutional issues, with those other 
contemporary works mentioned. Lieber was an Americanized 
German who lived both in the North and in the South. 

For further bibliograj)hical information see the relevant 
volumes of 

207. The American Nation (28 vols., cd. Haiit, A. B., New York, 
1904-18), still the best co-operative history, and also 

208. Guide to the Study mid Reading of American History (od. 
Channing, H abt an d T uxinkr, N ow Y ork , 1912). For rc^cont 
titles see the bibliographies of Dareste (2), Cole (202) and 
Eakball (203) and 

209. Harvard Reading List in Anierican History (Caxnbridgo, 
Mass., 1938), which is brief and select. 

CHAPTEK XVIII. A FEDERATED GERMAN EMPIRE 

Altmann (8 — Ist edn., Vol. II), prints a comprohonsivo 
collection of the major Prussian constitutional documents 
issued between 1807 and 1891, as well as theses of the North 
German Confederation, and the Empire of 1871 up to 1898 
(7 — Vol, II). Dareste (2 — first thuK) editions) has tlio 
imperial constitution of 1871 in French, and Dodd (11), 
Wright (12), Newtok (10) and British and foreign State 
Papers (145) in English. 

In addition to Hartung (154 — quoted pp. 238 and 239) 
Denis (155 — only going up to the year 1852), Ward (156 — 
Vol. 11), Meinecke (157), Robertson (158), Maro, kb (159), 
Schnabel (160) and Valentin (193 ~ confined to the years 
1848-50), there are other works of 

210. Meinecke, F., Preussen und Deutschland (Munich, 1918), a 
collection of published lectures and articles, and 

211. Marcks, E., Bismarck (only Vol. I, 1815-48, published), that 
throw much light upon the nucleation of a German empire 
around Prussia, and the background of this process, but the 
classic treatment by 

212. Sybel, H. von, Die Begriindung des deutschen Reiches durch 
Wilhelm I (Munich, 1889-94. Popular edn,, 7 vols., Munich 
and Berlin, 1901-8. English trans. by Periwn, M. L., and 
BRAX>roRD, G., New York and London, 1890-1901), remains 
most valuable, especially for the period up to 4 866. Written 
from a liberal Austrian point of view. 
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213. Fried JUNG, H., Der Kampf um die V orherrschaft in Deutsch- 
land IS SO bis 1866 (Stuttgart and Berlin, 2 vols., 1897. 
Many subsequent edns. English trans. by Taylor, A. J. P. 
and McElwee, W. L., complete apart from certain passages 
of military history, London, 1935) provides an excellent 
counterpart to Sybel for those crucial years. 

The vexed question of the inspiration of the constitution 
of 1867 is discussed by 

214. Triepel, H., Zur Vorgeschichte der N orddeutschen Bundes- 
verfassung (in Festschrift Otto Gierke zum Siehzigsten Geburts- 
tag, Weimar, 1911) ; the orthodox interpretation of the 
governmental aims of the Hohenzollern-Bismarckian empire 
at its zenith is to be found in Treitschke’s Die Politik (23) ; 
a penetrating foreign commentary upon its political institu- 
tions at their penultimate stage is that of 

215. Barthiiilemy, J., Les institutions politiques de VAllemagne 
contemporaine (Paris, 1915) ; while 

216. Maximilian (Prinz von Baden), Erinnerungen und Doku- 
mente (2 vols., 1927. English trans., as Memoirs ^ by Calder, 
W. M., and Sutton, C. W. H., 2 vols., London, 1928) traces 
its death agonies in the course of the apologia of its last 
Imperial Chancellor. Despite their general importance, the 
•writings of the first Imperial Chancellor are somewhat 
elusive for constitutional issues. Nevertheless, 

217. Bismarck (Prinz Otto von), Gedanken und Erinnerungen 
(2 vols., Stuttgart, 1898. English trans., London, 1898. 
Anhang, 2 vols., Stuttgart, 1901. Both many times re- 
printed in German editions) gives what he wanted the world 
to accept as his part in the constitutional history of Prussia 
and Germany, and this in itself is significant. 

For further bibliographical information on Prussia and 
the Hohenzollern-Bismarckian empire, see the exhaustive 
classified bibliography known as 

218. Dahlmann-Waitz, Quellenkunde der deutschen Geschichte (9th 
edn., ed. Haering, H., Leipzig, 1931). 


CHAPTER XIX. HAPSBURG SYNTHESIS 
AND DISSOLUTION 

Constitutional texts to be found in the general collections 
of Altmann (6 and 7), Dareste (2 — first three editions) 
and Dodd (11) comprise only a fragmentary selection of the 
constitutional documents of the Hapsburg Empire between 
1848 and 1918, and need to be supplemented from special 
collections, such as 
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219. Bernatzik, E., Die oste'n'eichischen Verfassungsgesetze (Leip- 
zig, 1906) for Austria, and 

220. Rado-Botheeld, S., Die tingarische Verfassung, geschichtlich 
dargestellt (Berlin, 1898. 1-iVench trans. of tlic^ commentary 
but not of the texts, by Bertha, A. be, Paris, 1808) for 
Hungary. Dareste (2 — 4th odn.) has a useful list of the 
principal constitutional laws of Hungary from earliest times 
to 1928 (extracts from some of which are given) and a 
valuable bibliography for Hungary (Vol. II, pp. 7-67). 
MiRiaNB-GuETZi^viTCB: (9) prints and comments upon 
Hungarian constitutional laws is^suod since 1922. 

The boat broad survey of the decay of Hapaburg govern- 
mental institutions during the last hundred years is 

221. JAszi, 0., Dissolutimi of the Hapsburg Monarchy (Cliicago, 
1929 — quoted pp. 250, and 261 three times). Jaszi played 
a prominent part in Hungarian politics immodiatt>ly after 
1918, and his Revolution and Counter -Revolution in Hungary 
(London, 1924), though a loss objective study, is also useful. 
The monumental but unfinished work of 

222. Bedlioh, J ., Dob d^Rmilchivche Rtauts- und Reiclwprohlem 
(2 vols., Leipzig, 1920-26 — quoted twice p. 254), was used 
extensively for the purposes of this chapter and is encyclo- 
paedic both in its exposition and in its bibliograiphy. 
Originally planned to cover the period 1848-1918, it only 
reaches 1867. Important constitutional documents are 
printed oii p. 214 If. of Part II of Vol. I. 

223. PRIEDJUNG, H., Osterreich von 1S48 bis 1800 (Vol. I, Stuttgart 
and Berlin, 1909. Vol. II, first part, 1912. No more pub- 
lished) is another incomplete work of major importance, 
though its treatment is more general. The biography by 

224. Rbdlich, J., The Emperor Francis J oseph of Austria (London, 
1929) contains valuable commentary on constitutional 
matters, while the introduction by R. W. Seton -Watson — 
quoted p. 264 — to 

225. Tschtjpriic, C., The Reign of the Emperor Francis Joseph 
(trans. by Spriqge, C. J. S., London, 1930), thotigh brief, is 
very illuminating. Two other useful ex post facto surveys of 
the Hapsburg decline and fall are 

226. Bibl, V., Der Zerfall Osterreichs (2 vols., Vienna, 1922) and 

227. Baxter, 0*, Die osterreichische Revolution (Vienna, 1923. 
English trans. by Stenning, H. J., London, 1925 — quoted 

p. 262 ). 

The Amgleich of 1807 is analysed in detail by 

228. Eisenmann, L., Le compromis austro-hongrois 1867 (Paris, 
1904) and his La Mongrie contemporaim (Paris, 1920) traces 
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Hungary’s fortunes under the system of the dual monarchy 
from 1867 to 1918. 

229. Seton- Watson, R. W., GorrupUon and Reform in Hungary 
(London, 1911) was severely critical of Magyar governmental 
practices. 

The constitution of 1920 of the Austrian republic is 
printed in Dareste (2 — 4th edn.), Mirkine-Guetzevitch 
(9), McBain and Rogers (13) and Select Constitutions (14), 
the first two of these incorporating the revision of 1929. 
The German text of the original constitution, with extensive 
authoritative commentary, is in 

230. Kelsen, H., Die Verfassungsgesetze der Bepublik Osterreich 
(Vienna, 1919-22). For the constitution of 1934 see 

230a. Merkl, a., Die stdndisch-autoritdre Verfassung Osterreichs 
(Vienna, 193d). 

{The Bibliography to Chapter XXIV contains further 
material concerning Hungary since 1918.) 


PART VII 

CHAPTER XX. SECOND AND THIRD REPUBLICS 
IN FRANCE 

Dugtjit and Monnieb (75) remains the most complete 
and convenient collection of French constitutional texts. 
The constitutional laws of the Third Republic are printed in 
most of the general collections, but the constitution of the 
Second Republic is more rarely found. In addition to Duguit 
and Monnier, Altmann (6), Anderson (76) and B. and F, 
State Papers (145) print it, in German, English and French 
respectively. 

The Second Republic is treated somewhat briefly in many 
modern French histories, such as Bourgeois (163) and the 
volume by Seignobos in the Histoire contemporaine (162), 
but on a grander scale in the earlier work of 

231. La Gorge, P. de, Histoire de la seconds Ripublique frangaise 
(2 vols., Paris, 1897). An interesting enquiry into the inspira- 
tion for the constitution of 1848 is found in 

232. Curtis, H. N., American Constitutional Doctrine and the 
French Assembly of 1848 (Columbia University Series, New 
York, 1918). 

The Commune of 1871 has produced an extensive litera- 
ture. Recently it has been exhaustively dealt with and 
elaborately documented by 
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233. Fabrk, M. a., Les Drames dc la Oormmvnc, J8 mars-27 mai 
1871 (Paris, 1937). A soinowhat chaotic study of it m 
English is 

234. Jellinek, E,, The Paris Gommune of 1871 (Loudon, 1937), 
with a useful bibliography of earlier works. To be compared 
witli 

234a. Mason, E. S., The Paris Commune (Now York, 1930). The 
works of Marx and Lenin rehaTed to on p. 275 arc, in 
particular, 

234b. Marx, C., The Civil War in Prance (London, 1871. Many 
times roprint(Hl. Chaanan edn. with commcaitary by Enoels, 
F., Berlin, 1891), 

234c. Lenin, N. (Ulyanov, V. L), The Paris Cormnnne (London, 
1933) and Ciate and Revolution (London, 1933. Original 
Kussian publication, Potrograd, 191.7), 

Must of the modern, cornnaaitaries TUentiom^d in the 
General BiMiography (pp. 475-478) <h^a,l in sonu^ nuaisure 
with the government of the 4.'Jurd R(>public. The works 
numbered 25, 25, 28, 29, 30, 32, 41, 42, 4(5 and 52 give 
detailed treatnunt. A Journal of Modern History biblio- 
graphical article by Winnackeii, K. A., covers The Third 
French Repuhlie, 1870-1914 in Vol. X, No. 3, 8c^pt. 1938. 
Some of the more recent works that deal exclusively witli 
Franco are : 

235. Bodley, J. hh 0., France (2 vols., London, 1898. 2nd edu., 
1902. French trans., 1904), 

236. PoiNCAitffl, R., How France is Governed (London, 1913), 

237. Sait, E. M., Government and Politics in France (Loudon and 
New York, 1921), 

238. Babthelemy, J„ Le gouvernenicnt de la France (Paris, revised 
odn., 1925. Eng. trans. by Mobius, B., 1924), 

239. Babth2lemy, J., and Duez, P., Traitd Uhnentalre de droit 
constitntionnel (Paris, 1926), 

240. Middleton, W. L,, The French Political System (London, 
1932), 

241. Vadcheb, P., Post-War France (London, 1934) and 

242. Webtii, a., The Destiny of France (London, 1937). 

CHAPTER XXI. A CENTURY OF REFORM IN BRITAIN 

The treatment of a hundred years of British institutional 
development in this chapter was deliberately summary and 
based almost exclusively upon the conclusions of secondary 
works. It could not otherwise have been kept to the scale of the 
rest of this work, because the writer is at present engaged upon 



CH, XXI 


505 


Chapter BibliograpMes 

a comprehensive examination {as far as such a task is possible) 
of the printed materials available for the development of the 
British constitutional system since the beginning of the nine- 
teenth century, and these investigations have not yet pro- 
ceeded far enough for any extensive crystallization of his 
own independent conclusions to be prudent, or indeed 
possible. 

The admirable bibliographies supplied in the volumes of 
the new Oxford History of England (ed. G. N. In 

progress) render the giving of any extensive list, which could 
only repeat these in an inadequate form, entirely superfluous. 
The volume by 

243. WooDWABD, E. L., The Age of Reform, 1815-70 (Oxford, 
1938) unfortunately appeared too late to be made any use 
of, but the sections of its bibliography dealing with “ Parlia- 
mentary Debates and Papers” (pp. 609-611) and with 
“ Political and Constitutional History ” (pp. 613-619) will 
be found specially valuable. That by 

244. Ensob, R. C. K., England, 1870—1914 (Oxford, 1936) is a 
masterly survey in which institutional developments are 
treated as an integral part of the story of the period and not 
examined in isolation. The “ Legal and Constitutional ” 
section of his bibliography, and its “ General ” introduction, 
though inevitably more tentative than Woodward’s cor- 
responding sections, are most useful for the purpose required 
here. Keib (182), also published too late to be used, has 
valuable footnote references to sources, secondary works and 
articles, but no bibliography. A recent work that attempts 
a survey of the last hundred years of the British constitu- 
tion is 

245. Smellie, K. B., A Hundred Years of English Government 
(London, 1937), and for administrative history it is most 
illuminating. 

246. Jennings, W. A., Cabinet Governme?it (London, 1936) 
examines the cabinet system both close-up and in per- 
spective as it has developed to the present day. 

Of earlier works, the examination of the British constitu- 
tion at the end of the eighteen sixties by 

247. Bagehot, W., The English Constitution (London, 1867. 
Revised 1872, and many times reprinted in various editions 
— quoted p. 296), in the middle eighties by 

248. Maitland, E. W., Constitutional History of England, Part V, 
“ Sketch of Public Law at the Present Day (1887-88) ” 
(Cambridge, 1908. Many times reprinted), at the beginning 
of the twentieth century by 
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249. Low, S., The OovernancG of England (London, 1904) and at 
the end of the ninetoon-twcnties by 

250. Mxjik, B., Bow Britain is Governed (London, 1930), together 
constitute a series of dissolving views, if not quite a moving 
picture, of the changing and unchanging features of the con- 
stitution as they appeared to acute contemporary observers. 
British institutions were analysed from an unusual angle by 

251. Gaus, J. M., Great Britain. A Study of Civic Loyalty (Chicago, 
1929) with refreshing results. Renewed and timely interest 
in Dicey (170 and 174) was aroused at about the same 
time by 

252. Hewart (Baron), The New Despotism (London, 1929), a 
latter-day cry that the constitution was in danger. 

253. Laski, H. J., Parliamentary Government in England (London, 
1938) sees danger from a different quarter. 

254. MANSEBon, N., The Government of Northern Ireland (London, 
1936) gives an astringent view and lias a good bibliography. 


CHAPTER XXII. LIBERTARIAN INSTITUTIONS 
IN TRANSLATION 

French and German colonial government arc^ dealt with 
at length and with excellent bibliographic^ by 

255. Eobebts, S. H., A History of French Colonial Policy, 1870-^ 
1925 (2 vols., London, 1929) and by 

266. Townsend, M. E., Rise and Fall of Germany's Colonial 
Empire (London, 1930) respectively. For bibliographical 
information concerning the government of th(^ colonics of 
Holland, Belgium and Portugal, sec the Statesman's Year^ 
hook (63). 

The Bibliography to Chapter XXV deals with British 
colonial and Commonwealth government, apart from India. 
For India there is 

267. Keith, A. B., Constitutional History of India (London, 1936). 
His Speeches and Documents on Indian Policy, 1750—1921, is 
a selection of materials for the periods before the latest 
reforms. The descriptive commentary of 

268. Ilbert, C. P., The Government of India (Oxford, 1922), and 
the more general work of 

269. Chibol, V., India (Modem World Series, London, 1926), also 
stop short of latest developments. For these the official 
publications : 

260. Report of the Indian Statutory Commission (“The Simon 
Commission Cmd. 3479, 2 vols., London and Calcutta, 
1930 — quoted pp. 304-306), and 
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261. Proceedings oj the India Round Table Conference, 1930-1931 
(London and Calcutta, 1931), combined with the relevant 
debates in Parliament at Westminster and the text of the 
resultant Government of India Act of 1935, are most import- 
ant of all. Of the many special commentaries from different 
points of view, the following : 

262. Meston (Baron), India and the Simon Report (London, 1930), 

263. Anbbews, C. F., India and the Simon Report (New York and 
London, 1930), 

264. Eddy, J. P., and Lawton, F. H., Indials New Constitution 
(London, 1935), 

265. JosHi, G. N., The New Constitution of India (London, 1937), 
may be mentioned. The Indian nationalist movement and 
its attitude toward the government of India is the subject 
of a recent survey, 

266. Andrews, C. F., and Mijkerji, G., The Rise and Growth of 
the Congress (London, 1938), published too late to be made 
use of here. It breaks off at the year 1921. 

A really satisfactory survey of the whole field of the 
United States’ government of her dependencies has not been 
as yet produced, but the enormous amount of piecemeal 
material has been listed in the monumental 

267. Bemis, S. F., and Griffin, G. G., Guide to the Diplomatic 
History of the United States (Washington, 1935). The period 
1899-1910 is covered (apart from recent works) in the Guide 
of Channing, Hart and Turner (208 — p. 551 ff.), while 
useful lists containing new as well as earlier works are given 
in the Statesman's Yearbook (53) at the ends of the sections 
dealing with the various dependencies. A recent work 
describing the foundation of the Island empire is 

268. Pratt, J. W., Expansionists of 1898 : The Acquisition of 
Hawaii and the Spanish Islands (Baltimore, 1936, and 
London, 1937), and an enthusiastic anticipation of the 
passage and prospects of the Tydings-McDuffie Act, with 
useful documentary material, is that of 

269. OsiAS, C., and Baradi, M., The Philippine Charter of Liberty 
(Washington, 1933 — quoted p. 308). Ex post facto and more 
sober in tone is 

270. Malcolm, G. A., The Commonwealth of the Philippines (2 
vols., New York and London, 1936). 

For the Pacific countries generally the excellent 

271. Problems of the Pacific (Pacific Relations Conference Reports, 
Honolulu, 1933 and Oxford, 1937) are useful for problems of 
governfiient . These problems also receive some attention from 
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272. PTudson, G. F., The Far Fast in World Politics {London, 
1937). 

The Japan(^s(5 const itulvion of 1889 is printed, by Dodd 
(11) and I)A^^ESTlo (2), while MATSvrNAMt’s Co7istihition of 
Japan (183 — quoted pp. 309-310) has it in h]nglish, Fnaich, 
German and Japanesis a.s well as an int(>resting if somewhat 
bland coinniontary. With this should be compared a com- 
prehensive American stndy, 

273. Quigley, H. S., Japanese Governnient niul PolUlcs (New 
York, 1932), with valuable^ bibliograpliy. Mon^ gema’al works 
iirc 

274. Nitobe, I., Japan (Modern World Beri(\s, London, 1934) 
and, on a smalt a* scale, 

275. JoNi^s, F. 0., Japan (London, 1933). For <airli(T d(Aa>lop- 
monts 

276. Pointer, K. P., Japan. The Pise of a. Modern Power (Oxford, 
1918), remains one of tla^ best short works in Fnglish. 

For guidance eoncHaning tlu^ complicat(Kl constitutional 
history of republican Cliina., and for its dcxanuentation, 

277. Wu, C. F., Chinese Government and Polities (New York, 1934), 
is most satisfactory, ideas on govtanniont of Bitn Wen 
arc in his 

278. The Three Principles of the People (Fnglish version, Shangliai, 
1927 — quoted p. 315), his care(w is doscrilxKl by himself in 
Memoirs of a. Chmese ’Revolutionary (Lornkm, 1928, witli 
TiBoful app(mdic(>s) and his political testanuMit is print(^tl by 

279. Whytk, a. F., China and Foreign Powers (London, 1928) 
together with the Kxiomintang programme. Dahkbte (2 — 
4th odn.) also prints these, th(^ provisional constitution of 
1931, and other documents of the period 1925 "-31. A good 
general study of modern China in historical pors})ectiv(^ is 

280. Lyall, L. A., China (Modern World Series, 1934), a special 
study of cultural contacts is made by 

281. HunsoN, G. F., Europe and China : A Purvey of their Rela- 
tions ... to 1800 (London, 1931), while a nu)st illuminating 
commentary on the spirit of old and new China can be 
found in 

282. Hu, S., The Chinese Renaissance (London, 1934). 

PAET vni 

CHAPTEE XXIII. THE SIJCCESBION STATES 

All except the most recent constitutions of the European 
succession states are to be found scattered through the col- 
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lections of Dabeste (2 — 4th edn.), Merkine-Guetzevitch 
(9), McBain and Rogers (13), Select Constitutions (14), as 
indicated in detail in the General Bibliography under these 
numbers, and Graham (15) prints many supplementary 
documents of constitutional importance. 

Of the general commentaries Bryce (32) is primarily 
concerned with the older democracies, but has incidental 
references to the new post-war democracies in so far as they 
had developed as such by the end of the year 1920, but 
Burdeau (35), Headlam-Morley (40), Finer (42), 
Lavergne (43), ZuRCHER (44 — quoted p. 322) and Buell 
(45 — the Baltic States are dealt with in the 1st edn. only) 
all consider them in detail. Zurcher’s is perhaps the most 
satisfactory single -volume treatment in English of the suc- 
cession states as a group, but is already to a certain extent 
out of date in its original and as yet unrevised edition of 
1933. From a special angle (see also Giraud — 52a) 

283. Barthiijlemy, J., La crise de la dimocratie eontemporaine 
(Paris, 1931), surveys libertarian institutions in decay in 
states old and new, while two works of 

284. Macartney, W. C., National States and National Minorities 
(Oxford, 1934) and Hungary and her Successors (Oxford, 
1937), help to explain the difficulties confronting any form 
of government in the succession states, and particularly in 
Poland, Czechoslovakia and Yugoslavia. A picture of con- 
ditions in the various component parts of the succession 
states on the eve of the organization of their post-war 
governmental forms is given in the detailed 

285. Peace Handbooks (ed. Prothero, G., 25 vols., H.M. Stationery 
Office, London, 1919-20 — Yols. I-II, “Austria-Hungary” ; 
Vols, III-IV, “ The Balkan States ” ; Vol. VIII, “ Poland 
and Finland ” ; Vol. IX, “ The Russian Empire ”). 

A thorough study of the governmental system of Yugo- 
slavia under the constitution of 1921 was made in 

286. Beare, C. a., and Radin, G., The Balkan Pivot : Yugoslavia. 
A Study in Government and Administration (New York, 1929) 
on the eve of the abandonment of that system. The three 
Baltic states have been the subjects of a recent brief survey, 
which includes their latest constitutional development, 

287. The Baltic States (Information Dept, of the Royal Institute 
of Internation Affairs, Oxford, 1938). 

The study by 

288. Dyboski, R., Poland (Modern World Series, London, 1933 — 
quoted p. 337) is, in places, almost startlingly objective in its 
treatment of matters of government and politics. The 
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Polish constitution of 1921 is available in the principal col- 
lections, but the “ little constitution ” of 1919 and the con- 
stitution of 1935 ai’c not. The former appears in a French 
translation in 

289. OiECHANOV, K., La prdsidence de la r&publujue d'ap)res les 
lois de la Pologne conteniporaine. (Paris, 1926 — quoted p. 
336), which is a useful study in itself, and an English version 
of the latter, 

290. The Constitution of the Republic of Poland (Warsaw, 1035), 
has been published by the Polish Commission for Inter- 
national Law Co-operation, with “ An Outline of Legislation, 
on Presidential and Parliamentary Elections ” by Potitlicki, 
M., as appendix. A French translation of Pilsudski’s Gazeta 
Polska interview — quoted p. 339 — appeared in the 
An7iuairc hiUrparlmiumtairc for the year 1931. The quota- 
tion on p. 340 is frotn the London Times of Oetolxu' 14, 1935. 

Czeclioslovakia has Ixmvu the subjc'ct of an (uionnous 
literature dealing with or touching upon mattc?rs of govera- 
ment, and much of tins is already very much out of date. 
A good gcuieral history is that of 

291. Krofta, C., History of CzCAdioskmikia (London, 1935. Gor- 
man version, Berlin, 1932, an<l French, Ptuls, 1934), while 

292. Masai-iyk, T. G., Czechoslovakia : The Making of a Htate 
(London, 1929), is of cours<^ of perrmuient value, P(U'liaps 
the best of many very recent works on CzecVioslovakia 
availabhj in English is 

293. WiSKBMANN, E., Czechs and Ocrnians (OxfonI, 1938). When 
the story of the partition of Czechoslova.kia. of 1938 and of 
the reconstitution of the rump of her territories as a federal 
state comes to bo told, the British Whiter Paper, Oor- 
respondence respecting Czechoslovakia^ September 1938 (Omd. 
5847, H.M. Stationery Oflxco, London, 1938) containing, in 
particular, the letter of Viscount Eunciman to the Prime 
Minister, dated September 21, 1938, will remain among the 
materials of basic importance for such a survey. Further 
Documents — including the Agrecfnent concluded at Munich 
on September 29th, 1038 (Cmd. 5848, H.M. Stationery Onioo, 
London, 1938) also contains significtmt ixiaterial. 


CHAPTEE XXIV. REINOAENATION OF 
EXISTING STATEkS 

Dabestjed (2 — 4th edn.) and MiBKiNE-GuxiJTZEViTfuc (9) 
have the relevarkt constitutions in French. Wkxoht (12) 
has the Bulgarian, incorporating the changes of 1911, though 
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not post-war amendments, in English. The German Weimar 
constitution is printed in most general post-war collections, 
and McBain and Rogers (13), Select Constitutions (14) and 
Newton (16) have it in English. The German text here 
used was that issued in pamphlet form to be presented to 
every German child upon leaving school : 

294. Die Verfassung des deutschen Reichs vom 11. August 1919. 
Den Schulern und Schulerinnen zur Schulentlassung (N.D.), 
with brief introduction and a useful index to the details of 
the text. 

A good general treatment of modern Hungary is that of 

295. Macartney, W. C., Hungary (Modern World Series, London, 
1934), and an account of her’ post-war partitioning is to be 
foimd in his Hungary and Her Successors (284). 

{Dor the constitutions of post-war Austria and Hungary 
see the Bibliography to Chapter XIX. For Yugoslavia see that 
to Chapter XXIII for the period before 1929 and that to 
Chapter XXVII after that date.) 

The general commentaries are inclined to be meagre in 
their attentions to Rumania, Bulgaria and Turkey, and 
special works must be consulted for adequate treatment. 
For Rumania there exist in English 

296. Riker, T. W., The Making of Rumania (New York and 
London, 1934) and 

297. Clark, J., Politics and Political Parties in Rumania (London, 
1936), but for political institutions 

298. Schmidt, E., Die verfassungsrechtliche und politische Struktur 
des Rumdnischen Staates in ihrer historischen Entwicklung 
(Munich, 1932) is more detailed. A general study of Bulgaria 
is 

299. Desbons, G., La Bulgaria aprks le traite de Neuilly (Paris, 
1930), but her government as it was during the early post- 
war years is described more fully by 

300. Zlatanofe, E., La Constitution hulgare et ses principes (Paris, 
1926). In English there is a general account of developments 
in all three countries in 

301. Miller, W., The Ottoman Empire and its Successors, 1801- 
1927 (4th edn., with an appendix covering the years 1927-36, 
Cambridge, 1936). The new Turkey is the subject of an 
admirable recent monograph, 

302. Luke, H., The Making of Modern Turkey (London, 1936 — 
quoted p. 348 ), particularly good on institutional reforms, 
and there are also 

303. Jarman, T. L., Turkey (Modern States Series, London, 1935) 
and 
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304. Toynbek, a. J,y mid Knncwoon, K. P., Turkey (Modern 
World Series, 1026), the fornior a brief account and the latter 
needing to be brought u]! to tlate. 

Republican Gorniany of the Weimar constitution, on the 
other hand, bulks large in the general commentaries. 
PIeadi.am-Mokley (40^ — quoted pp. 352-353) devotes a 
great deal of attention to Germany and gives a select biblio- 
graphy for tlio Weimar constitution, and Grauam (15) in his 
Central Europe, prints and discusses important subsidiary 
documents, but Lowell (30), Rurdeau (35), Ray (41), 
Finer (42 — Foreign Governnientn, quoted p. 352), Laverone 
( 43), ZxTROHER (44 — with valuable bibHogra|)hy, including 
articles), Buet.l (45 — for the br(>akdown of tln^ Weimar 
system) and Bornuak (49 — - a hostik^ portUmortem account, 
quoted p. 365) all give the subj{',ct/ spi^cial atti^ntion, while 
Witman (50) charts thc^ Wcamar government. A ded-ailed 
bibliography of (mrlier works on tln^ Weimar constitution is 
that of 

305. Emerson, R. !E., The Cerman OoriMitution : A IHhUography 
(in Eco?ionbica, VoL VI, pp. 157-199, London, 1926). The 
samc^ writc^r’s State and Sovereignty in Modern Qemmny 
(London, 1928) is usdul for tlu^ (hw^dopuuait of [loJitical and 
juridical ideas in Germany both b(dor(^a.nd during the WtM'mar 
pioriod. Otluu’ usefvd works are tlu^ gcaural accounts of 

306. Gooch, G. P,, Gerniany (Modta’ii Wmld K(^rii'S, Ijondon, 
1925), 

307. Kosok, P., Modern Gernntny (Making of Gili7.(U).s Serii^s, 
Chicago, 1933), 

308. Rosenberc, Arthur, Birth of the German Eepnhlu% 1S71- 
1918 (trans. by Murrow, I. F. B., London, 1931, from 
original German work, Die Entstehung der dimthichen liepublik, 
Berlin, 1928 — 2nd odn., 1930) and 

309. Rosenberg, AwrauR, History of the German Republic (trans. 
Morrow and {Sievekincr London, 1930), bringing the story 
up to the spring of 1935, though in didml only to 1930, and 
containing valuable chapter l^ibliograpbies aiul extracts from 
unprintecl material, such as tlu^ minutes of the Council of 
People’s Roprosontativos of Novinnber and l)ccemb(T, 1918. 
Of the detailed constitutional commontarioB, that of 

310. Anschutz, G., Die Verfassung (lea deutschen Relchea vom 11, 
August^ 1919 (Berlin, 1921. 14th odn., Berlin, 1033), has 
deservedly acquired a high reputation. 

311. Preuss, H., 27m die Reichsverfassung von Weimar (Berlin, 
1924) is interesting because of the author’s intimate con- 
nection with the drafting of the constitution of 1919. For 
Preuss, see also Graham, Central Europe (15 — "Ipp. 454-467), 
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HARTXJNa (154) includes the founding of the Weimar republic 
in the third edition of his Verfassungsgeschichte. The implica- 
tions of article 165 of the Weimar constitution and the 
Economic Council idea are discussed in 

312. Finer, H., Representative Government and a Parliament of 
Industry (London, 1923) 

{For the German Third Reich, see the Bibliography to 
Chapter XXVII,) 

CHAPTER XXV. “NATIONS YET TO BE” 

The texts of the various constitutions of the British 
Commonwealth of nations may be found scattered through 
the general collections (2, 9, 11, 12, 14 and 16), Dareste (2) 
and Newton (16) also printing a number of documents of 
importance in the development of the status and relations 
of the Commonwealth’s members, but the most convenient, 
complete and up-to-date collection of texts of all current 
Commonwealth constitutions is 

313. Constitutions of All Countries. Vol. I : The British Empire 
(H.M. Stationery Office, Foreign Office Publication, London, 
1938). This collection appeared too late, unfortunately, to 
be used here, but it is most comprehensive, including India, 
the Newfoundland Act of 1933 and constitutional documents 
relevant to the Colonial empire. Volume II is to deal with 
European countries and their dependencies, and should be 
equally valuable when it is published. 

No attempt can be made here to list works on the separate 
Commonwealth nations, for which the notes and biblio- 
graphies of the books here mentioned, and the very full 
bibliographies to the appropriate sections of Dareste (2) 
and the Statesman's Yearbook (53) can be consulted, as well as 

314. Craven, W. F., Historical Study of the British Empire, a 
' bibliographical article in the Journal of Modern History (Vol. 

VI, No. 1, March 1934, pp. 40-69). 

As a general survey in the light of new developments 

315. ZiMMERN, A. E., The Third British Empire (Oxford, 1926), 
still remains valuable, as do also the various 

316. Harris Foundation Lectures — Great Britain and the Dominions 
(Chicago, 1927) by a number of experts. A recent co- 
operative work, 

317. The British Empire (A Report on its Structure and Problems 
by a Study Group of the Royal Institute of International 
Affairs, 2nd edn., revised and enlarged, Oxford, 1938), deals 
briefly in turn with the countries of the Empire, the fabric of 
the Empue and imperial problems with great skill and high 
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impartiality. Less impersonal are the warm-hearted and 
selective “ series of exact factual studies, joined to each 
other by the imity of an idea ” of 

318. Hancogiv, W. K., Survey of British Commonwealth Affairs. 
VoL I — Problems of Nationality, 1918-1936 (Oxford, 1937, 
with a supplementary chapter by Latham, K. T. L., on 
“ The Law and the Commonwealth ” — quoted p. 370). Voh 
II is to deal with Economic and Commercial problems and 
the cold-blooded and oncyclopac'dic sotting forth of the 
“ status of the Dominions , . . with a certain measure of 
assurance ” of 

319. Kkith, a. B., The Dominions as So'iH’reign States (London, 
1938). Of the same author’s numerous other works in the 
same hold, The Govermnents of the British Knvpire (Ijondon, 
1935), a detailed survey, and Speeches and Documents on the 
British Empire, 1918-31 (Oxford, 1932), (jontaining valuable 
extracts from imperial contVaxuico procc'odiugs and from 
debates in the various Commonwealth parlia,mont<s, with full 
references, should also bo specially mentioned. 

(For fiirthcr material concerning India see the Bibliography 
to Chapter XXII,) 


PART IX 


CPIAPTER XXVI. TPIE RUSSIAN ALTERNATIVE 

Both Dabeste (2 — 4th odn.) and M!tEKiNE-CuETZkviToii 
(9 — 2nd odn.) have tho texts in French of tlio constitutions 
of tho U.S.S.R, and the R.S.F.S.R., as amended up to 1930. 
MoBain and Rogebs (13) and Select CoristiPutions (14) have 
English versions of tho original R.S.F.S.R. constitution of 
1918, both with short introductory comments. A con- 
venient English translation of the U.S.S.R. and R.S.F.S.R. 
constitutions as amended up to 1932, is 

320. The Fundamental Law (Constitution) of the U,S.SM* Together 
with the Constitution (Fundamental Law) of the E.SJP.SJL 
(A pamphlet issued by the Co -operative Publishing Society 
of Foreign Workers in tho U.S.S.R., Moscow, 1932.) A 
number of English translations of the U.S.S.R. constitution 
of 1936 have already appeared, and those have been col- 
lated in 

321. Stbong, A. L., The New Soviet Constitution (Now York, 1937), 
who appends her own translation, making use of these others, 
to her commentary. Strong’s version is reprin&d in 
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322. Webb, S. and B., Soviet Communism — A New Civilization 
(London, 1935. 2nd edn., 2 vols. in one, London, 1937, 
Vol. I, Appendix XII, along with her summary of differences 
between the U.S.S.R. constitutions of 1924 and 1936, and 
the Webbs’ own summary of the latter constitution as “a 
new Declaration of the Rights of Man ”, and of the new 
electoral regulations). The Co-operative Publishing Society 
of Foreign Workers has issued a translation of the 1936 
constitution in convenient pamphlet form (though Strong 
criticizes its “ sovietized English ”) : 

323. Constitution {Fundamental Law) of the Union of Soviet 
Socialist Republics . . . December 5, 1936 (Moscow, 1937). 

The most substantial study in the English language of 
the Russian soviet system is that of Webb, S. and B. (322 — 
quoted pp. 396 and 409), and it is likely to remain the 
standard treatise for a long time to come. Its general 
attitude is friendly, at times almost paternal. There is no 
formal bibliography, but a very large number of works are 
cited and described in the voluminous footnotes. Three 
separate indices assist considerably in the use of this work. 
Volume I deals specifically with “ The Constitution ”, and 
in the 2nd edn., the U.S.S.R. constitution of 1936 is com- 
prehended by the addition of a new Appendix (XII) to 
Vol. I, and by devoting part of the “ Postscript ” to Vol. II 
to it. Appendices I and II to Vol. I set out the political and 
administrative structure of the U.S.S.R. in diagrammatic 
form (the work of Txjbin, S. P.) and these diagrams may be 
compared with those in Witman (50). The general com- 
mentaries often find Soviet Russia too large a subject for 
clear or adequate treatment, but Kantorowicz (4), with its 
excellent bibliography, and Buell (45), both treating its 
government as a dictatorship, and Mxjnbo (52), a more non- 
commital treatment, are particularly useful within a brief 
compass, Laski (37 and 48) is more enthusiastic where his 
works touch upon the soviet system. His attitude is well 
summed up in an interesting article which he contributed 
to The Manchester Guardian — quoted p. 410 — entitled 
“ New Freedoms in Russia ” on the occasion of the publica- 
tion of the new draft constitution of the U.S.S.R. in 1936. 

Special works upon Soviet Russia abound, but many are 
much out of date, and the majority are distinguished by 
more or less violent partizanship in one direction or another. 
The following are among those which rise superior to the 
general level of books on Soviet Russia designed for Western 
readers : 
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24. Turin, S. P., Peter the Great to Lenin. A History of the 
Russian Labour Movement. (London, 1935). Valuable for 
background, and for tlio first soviets in particular. 

25. Rosenberg, Arthur. History of Bolshevism . . . from Marx 
to the First Five Year Plan (traus. from the German, Berlin, 
1932, by Morrow, I. F. D., London, 1934). Sympathetic 
but not unci’itical, and with a good select bibliography, 

;26. Brailseord, H. N., The Russian Workers' Republic (New 
York, 1920) and How the Soviets Work (New York, 1927). 
Brief descriptions by a master of popularization that have 
yot to be surpassed. 

J27. Batsell, W. R,, Soviet Rule in Russia (New York, 1929). 
Brmvily documented, and described by tlu^ Webbs as “ of 
lasting usefulness 

328. Harper, N., Civic Training in Soviet Russia (Chicago, 
1929) and Making .lR)lsheviks (Chicago, 1931). Bxeollent, 
but overla])ping, 

329. Maxwell, B. W., The Soviet State (New York, 1934). 
Particularly useful for local governmiuit an<i (Itdads of 
administration. 

330. MiRKXNE-GuE'rzEViTG'H, B., La Theorie gen/mle de I'Hat 
SovUtique (Paris, 1928), with, docunumtary a.^iptMidica^s, in- 
cluding the texts, in French, of the U.S.H.Ii. ami R,{8.F,S*R. 
constitutions. 

The above-mentioned works comment ipion and frequently 
quote the writings of the founders of the soviid/ system in 
Russia, but in addition to State and Revolution (234o). 

331. Lenin, N. (Ulyanov, V. I.), The Deception of the People by 
the Slogans of Equality and Freedom (speech delivered in 
1919, English trans., London, 1935) and The State (lecture 
delivered in 1919. English trans., Lomion, 1934) were found 
illuminating as brief summaries of his point of view, while 

332. Stalin (Bzhugahbvili, J. V.), Marxism and the National 
and Colonial Question (trans. Moscow and London, 1935-30), 
a collection of scattered writings on this theme, some stretch- 
ing back to before the Revolution, has paramount import- 
ance for the student of the ideological bases of the U.B.8.R. 
federation. With it should bo compared the monograph by 
Macartney, W. 0., National States and National Minorities 
(284), the best objective study. 

333. Trotsky, L. (Bih)nstein, P.), My Life (London and New 

York, 1930) exposes from his point of view the ideological and 
tactical clash of the Trotskyists and Stalinists over th(^ bones 
of the Leninist dogma. From the man in possession tlum) m 
the massive ^ 
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334. Stalin (Dzugahsvili, ^ .), Leninism (trans. 2 vols., London, 
1934). In lighter vein is his interesting speech delivered on 
November 14, 1936, on the occasion of the presentation of 
the final draft of the new constitution of the U.S.S.R. to 
the Congress of Soviets, translated into English as 

335. The New Democracy — Stalinas Speech on the New Constitu- 
tion (London, 1937 — quoted pp. 400 and 401). 

Two small works of special interest because of the ante- 
cedents of their authors, may perhaps be specially mentioned 
out of the welter of impressions and comparisons the Soviet 
system in Russia has inspired. These are 

336. Mathiez, a., Le BolcMvisme et le Jacobinisme (Paris, 1920) 
and 

337. Pares, B., Moscow Admits a Critic (London, 1936). 

A translation into English is available of what are 
described as 

338. The Fundamental Laws of the Chinese Soviet Republic (London, 
1934, with an introduction by Bela Kun). Eirst-hand 
accounts have been given by travellers in 

339. Fleming, P., One’s Company (London, 1934) and, with the 
“ Great Trek ” intervening, in 

340. Snow, E., Red Star Over China (London, 1937). A work by 

341. Yakhontofe, V. A., entitled The Chinese Soviets (New 
York, 1934), was not used here. The Webbs (322 — Vol. II, 
p. 1098, n.) give it a poor reputation. 

No detailed study of the various republics and territories 
of the U.S.S.R^ has here been made, nor have their separate 
constitutions been consulted, apart from that of the 
R.S.F.S.IL For the texts in Russian see the bibliography 
to Dareste (2 — 4th edn., Vol. II, p. 387), and to 

342. Yaneef, S., La Constitution de V Union des Republiques 
Sovietiques (Lyon, 1925). 

CHAPTER XXVII. THE ITALIAN ALTERNATIVE 

Both Dareste (2) — 4th edn., Vols. II and III) and 
MnuaNE-GuETZEViTCH (9) print French translations of the 
principal Italian laws, decrees and other documents of con- 
stitutional importance issued between 1922 and 1930, but 
no comparable collections exist of those since that date, 
and except for isolated documents translated by various 
foreign commentators, the official Italian texts (see Dareste, 
Vol. II, for detailed references to the Gazzetta ufficiale and 
for a very full bibliography of texts and commentaries) have 
to be used. The “Bibliography of Dictatorship”, printed 

2l 
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in IvANxoiiowiTZ (4 — quoted p. 418 i-‘>) is inoi-o up to duto 

for cornmeiitarios 

Of the comnicHitaries listed in tb<5 General Bibliography 
the following contain separate sections dealing with tlu^ 
govornx'nent of fascist Italy in detail — Kay (41), Bukol 
(45 — revised in 2nd odii. to 1037), Wttman (51 — for repre- 
sentation in diagrammatic form) and Munbo (52 — revised 
to 1938). Piecemeal discussion of Italian fas<jist govern- 
ment in the course of comparative sniweys is to be found 
in MiBiaKE-GxjF/rziiiviTOii. (0 — r.mM synlhMique, prcKHnling 
texts), Finkk, Theory and PracMce (42), Fogn (47) and 
Laski (48). The annual volumes of the Statesman's Yearbook 
(53) issued since 1922 give useful yoar-to-yoar outlines of the 
ovor-changing fascist governmental system in Italy, and 
brief summaries of the most imjiortant laws and decrei^s. 

Of the innumoi'ablo works on fascist Italy in many 
languages, no invc\stigator can hope to consult mon^ than a 
selection, nor to rocommond all of tlu\so. The following 
works, roprosonting a number of poinhs of view, hav (5 all lieen 
found useful by tlio present writer : 

343. ScHNEiDKii, H. W., M.ahing the FascAst State (New York, 
1928). Encyclopaedic and (li.spa,S8ionato, with invaluubb^ 
documentary appendix and oxhaustiv(^ bibliography up t/O 
1928. 

344. Schneider, H. W., and CLOimn, S. Ih, Making IGmAsts 
(Chicago, 1929). A partial rearrangement of Schiuiider’s 
earlier work, but with now inattirial on civic training in 
fascist Italy. 

345. Spencer, H. R., Government and Politics in Italy (New 
York, 1932 — quoted p. 415 *0. A valuable straightforward 
account with useful quotations. Critical without b<jing in 
any way an attack upon fascism. 

346. Finer, H., Mussolini's Italy (London, 1935 — quoted pp^ 
415 », 418*** 421 and 423). The best work yet on the subject 
in English, dispassionate up to a point, analysing Mussolini 
and fascism more in sorrow than in anger. 

347. King, B,, Fascism in Italy (London, 1931), by the historian 
of Italian unity, is an avowedly anti-fascist expose, histoncally 
planned, with useful appendices of documents (e,g. the 
Electoral Law of 1928, and extracts from tlio Charter of 
Labour). Fascism’s greatest literary antagonist, 

348. Salyemini, O., in The Fascist Dictatorship in Italy (Ijondon 
and New York, 1927), in Under the Jixe of Fascism (London, 
1936) and many lessor writings, can be pomparod with 
ViLLARi, L., one of its leading publicists, in Italy (187), in 
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his earlier The Fascist Experiment (London, 1928 — now 
rather out of date) and in his other apologia. 

For the political ideas of Italian fascism : 

349. Lion, A., The Pedigree of Fascism (London, 1927) is a starry- 
eyed attempt at a philosophical justification of Mussolini, 
who is compared to Dante. Useful on antecedents. 

350. Rocca, a., The Political Doctrines of Fascism (London, 1926) 
is an exposition by an early exponent of them. 

351. Beckerath, E. von, Wesen und Werden des fascistischen 
Staates (Berlin, 1927) is an objective German study, and 

352. Bornhak:, C., Das italienische Staatsrecht des Fascismus 
(Leipzig, 1934), though less objective, is too early to have 
an axis to grind. The “economic side of Italian fascism is 
e^lained by. 

353. V^Ri, G., Italy's Financial Policy (London, 1927) as it had 
developed in its first five years, and a translation of the 
Charter of Labour is appended. 

354. Rosenstock-Fbance:, L., L'£conomie corporative fascists en 
doctrine et enfait (Paris, 1934) discusses promise and achieve- 
ment and recent developments. 

355. The Economic and Financial Position of Italy (Royal Institute 
of International Affairs, Information Department Papers, 
No. 15, London, 1935) contains an invaluable summary 
(Part I) of the corporative structure, with a useful dia- 
granimatic representation (p. 6) that can be compared 
with Witman’s (50) and with Buell’s (45 — 2nd edn., 
p. 103). 

What the founder of Italian fascism wished the world to 
think of it when he wrote or inspired the article in the 

356. Encyclopedia Italiana (Milan, 1929-32, Vol. XIV, pp. 847-84) 
on Fascismo (translated into English and issued in pamphlet 
form, London, 1933) can be read in that contribution. A 
Mussolini bibliography is of course beyond the scope or 
intentions of this work. 

For the text of the curious constitution of Fiume, the 
ten Corporations of which (“ the ten muses ” of the constitu- 
tion, the unnamed tenth corporation being “ riservata alle 
forze misteriose d®l popolo ”) are alleged to be the inspiration 
for the corporative system of fascist Italy, see 

357. D’Annunzio, G., La Peggenza Italiana del Garnaro. Disegno di 
un nuovo ordinamento dello Stato Lihero di Fiume (Biblioteka 
di Propaganda a cura dell’iinione spiritual d’Annunziana, 
Serie A. Libro 1, Novara, 1925). 

The iinpact and implications of fascism are brilliantly 
and mordantly discussed in the recent work of 
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358. Lippmann, W., The Good Society (Now York iiml London, 
1937). He is equally troiacliant coiicoming t}u> K-uMsinn 
alternative. An earlier and briefer summing up of those 
same alternatives was made by Alfkiod W Kimri (M2) bcd'orc^ 
fascism came to his own country. Kani'ohowu’z (■!), 
BaiithiSlemy (283), Buell (45 — especially the introdiudory 
chapter) and Fobd (47) all deal with the wi<l(>r im}>Ii(ia.ti(>ns 
of the contemporary dictatorial trend. 

Contemporary Spain is still in th(^ hands of pro- 
pagandists and tho impressionists, but for fSpain on ihe in'o 
of tho establishment of the republic of 1931 tlu're is 

359. Madariaoo, S. db, Spain (Modern World London a?ul 

New York, 1930), and on tho eve of the relxdlion 1930, 
the Enciclopedia Espasa (98) and 

360. Peers, E, A., The Spanish Tragedy (London, 1936), sup- 
plemented later by his Catalonia Tafelix (London, 1937). 
There is an excellent account of tho “ .l)iro(ttory ” of Prime 
de Kivera and of the establishment of the republi(% <»arri(‘<l 
in tho 2nd edn. up to tho early phases of tlu^ civil war, in 
Buell (45), while a good analysis of the constitution of 1931 
is that of 

361. Greaves, H. B. G., The Spanish Co7istUiition (Day to Day 
Pamphlets, No. 15, London, 1933). Daueste (2 -- *4th edn]) 
has tho early decrees of tho provisional gov<vrnm(mt (Vul. 
Ill tho monarchical constitution of 1876 is in V(d, II), but 
not the republican constitution of 1931. An hhiglisli l-ra.nsla<- 
tion of this constitution was publisliod in tiu^ pi'riodicad 
Current History (Now York) for Juno 1032. 

Lbgrand (95) breaks off his history of Portugal at tlu^ 
establishment of the authoritarian rigime of 1026, but 

362. Guyomar, E., La dictature nvilitaire an Portugal (Paris, 1927) 
describes the system in its early stages, while th(^ dcAadopcxl 
Estado Novo is the subject of studies by 

363. Pereira dos Santos, J. P., Un 6tat corporatif. La constitution 
sociale et politique portugaise (Paris, 1935) and by 

364. Cotta, F., Economic Planning in Corporative Portugal 
(London, 1937). Dareste (2 — 4th edn.) has thc^ (ionstitu- 
tion of 1911 with modifications and decree laws of Cionstitu- 
tional significance up to 1930, but not tho constitution of tla^ 
Estado Novo. 

For a brief account of recent developments in Albania 
and Greece up to 1936, see tho latest edition c^f Miller (301). 
Dareste (2 — 4th edn.) has tho republican constitution of 
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1925 and the monarchical constitution of 1928 of Albania, as 
well as the Greek republican constitution of 1927 and of the 
law of 1929 revising the Senate, with useful commentaries 
and bibliographies. For Greece up to 1928 there is 

365. Miller, W., Greece (London, 1928), giving more detail than 
his OU07nan Empire and its Successors (301). The second 
volume of 

366. The Balkan States, I — Economic. A Review of the Economic 
and Financial Development of Albania, Greece, Bulgaria, 
Rumania and Jugoslavia (Information Department of the 
Royal Institute of International Affairs, London, 1936) will, 
it is hoped, include a much -needed survey of political 
structure and recent governmental changes in the con- 
temporary Balkans. 

Dareste (2 — 4th edn.) has King Alexander’s ukase of 
1929 suspending the Yugoslav constitution of 1921, as well as 
that constitution itself (Vol. II) and his new constitution of 
1931 (Vol. III). His emergency rSgime of 1929 is described in 

307. Yovanovitch, M., Larigime absolue Yougoslave (Paris, 1930). 

Since the passing of the Ermdehtigungsgesetz on March 
24, 1933, the constitutional system of the German Reich 
has been fundamentally modified by a series of governmental 
decrees. The Weimar constitution as it stood on the eve of 
those changes is given by Anschutz (310 — 14th edn.) and 
the decrees themselves can be found in the official Reichs- 
gesetzblatt, or in more handy form, in a series of volumes of 
Reclarns Universal Bibliothek, published very appropriately 
under the general title of Die Hitlergesetze (Leipzig, 1933 fi. 
In progress) at Rpf- 40 apiece. They are also to be found in 

368. Hoohe, W. (ed.), Die Gesetzgebung des Kabinetts Hitler : Die 
Gesetze in Reich und Preussen seit dem 30. Januar 1933 
(Berlin, 1933 ff. In progress), and in a number of other 
unofficial German editions. The earlier decrees of the rigime 
have been translated into English by 

369. Pollock, J* K., and Heistbman, H. J., The Hitler Decrees 
' (Ann Arbor, Mich., 1934). Authorized summaries and com- 
mentaries upon the leading decrees have been published in 

the series . -rr n 

370 Das Recht der Nationalen Revolution (ed. Kaisenberc, 

' and Mbdicus, F. A., Berlin, 1933 fi.), of which No. 1 (Pro- 
gramm der Beiclmegierung und Ermachtigungsgesetz), No. 2 
'{OleichscHiaUung der Lander mit dem Reich), No. 3 (Poa 
Reichsstatthaltergesetz) and No. 9 (Der Neuaujhau des Retches 
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nach dem Reichsreforni'gcsctz voni 30. Jantiar 1934) liavo Ixxai 
used here. Another authorized sori(\s is 

371. 8taat. Recht.* Wirtschafi (od. WicLS, P., Drosckxi, 1933 ff.), 
of which No. 1 {Staat imd Volk — SUmUdcmuk dcs devt.srln'u 
Emheitsstaates, 4th edn., 1935) has boon used. 

Buell (45) has a very good section on the Third Rcvdi 
up to 1937 and Munbo (52) covers it in detail as while 
WiTMAN (50) charts its system of govornrncait. Tiu^ follow- 
ing special works have boon found useful here : 

372. Gbeenwood, H. P., The Qcmian Revolution (London, 1934). 

373. Tillmann, A., U Organisation 6cononiiquo vt soeiak du Ilk 
Reich (Paris, 1935), with an excellent bibliograpliy. 

374. Mabx, F. M., Qovermrient in the Third Reich (Now York, 1 935). 

375. Mowbeb, E., Germany Ruts the Clock Back (Nc*.w York, 1932, 
London, 1933. Bovised edn., London, 1937). 

376. Roberts, S. PI., The Rouse that Hitler Built (London, 1937). 

377. Brady, The Spirit and Btrticture oj Oernian Rasomn (Lotulon, 
1937), loss judicious than Buborts, but more thorotigh in 
places, and oontaining useful charts, 

378. Schumann, F. L., Hitler and the Nazi Dictatorship (New 
York, 1937). 

Of the writings of the founders of the ''.riur-d Reich, 

379. Hitler, A., Mein Ka7npf (129-130 Auilage, 2 vols. in one, 
Munich, 1935, was the edition used liero. Tlu^ authorizcMl 
English translation is bowdlerized to th(^ exhaxt ofc' l>eing 
quite worthless) is of course indispcaisablo. (Quoted pp. 347 
and 351.) Others of importance include 

380. Feder, G., Das Programm der N.R.D.A.F, und seine welkin- 

schaulichen Orundgedanken (Munich, 1932. Many otluu’ 
editions), 

381. Frick, W„ Der Neuaufbau des Reiches (Berlin, 1934 ), 

382. Goebbels, J VomKaiserhof zur Reichskanzlei (Munich, 1934), 

383. Goering, H., Der Oeist des neuen Staates (Berlin, 1937) and 

384. Bosenberg, Alered, Das Programm der Bewegung erweitert 
durch das Agrar^Programm (now edn., Munich, 1034) and 
Der Mythus des 20ten Jahrhunderta (nowodn,, M unich, 1034), 

385. Das Nationalsozialistische Jahrhuch (annual publication) is 
valuable and most revealing for the current stx’uoturo and 
standpoint of the N.S.D.A.P. 

CHAPTER XXVm. THE AMERICAN WAY 

For texts see the Bihliographua to Chapters II and XYII. 

Dabeste (2 — 4th edn., Vol. VI, published 1934), though 
the texts are in French, is extremely useful for its oxtensivO 
bibliography of works and articles on every detail of the 
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federal constitution, and for its topical analysis of all the 
state constitutions. With the latter can be compared an 
earlier attempt, 

386. New York State Constitution Convention Commission : Index 
Digest of State Constitutions (New York, 1915). The con- 
temporary state constitutions are beyond the scope of this 
work, but 

387. Holcomb, A. N., State Government in the United States (New 
York, 1931) is a Tiseful recent survey. Perhaps the Nebraska 
experiment in dispensing in 1937 (alone among the states) 
with a second chamber, deserves special attention. This 
has been discussed by 

388. SINNING, J. P., The One-House Legislature (New York, 1937). 

Bbyoe (69 — revised edn.), Bbogan (70 — quoted p. 
454“) and MgBain (71) remain useful for the government 
of the United States in its development up to the “New 
Deal ” era. With them may be compared 

389. COBWIN, E., The Constitution and What it Means Today 
(Princeton, 1924) and the two works of 

390. Munbo, W. B., The Invisible Government (New York, 1928) 
and The Mahers of the Unwritten Constitution (New York, 
1930). A more recent and challenging study is 

391. Elliott, W. E., The Need for Constitutional Reform (New 
York, 1935). 

The New Deal in government itself has produced a large 
number of writings by those associated with it and those who 
object to some or all of its features. Of the former 

392. Tugwell, R. G., The Battle for Democracy (New York, 1935 
-—quoted p. 459), especially his first essay, entitled “Design 
for Government ”, is one of the most significant, while of 
the latter Lippmann, W., The Good Society (358 — quoted pp. 
460 and 466) is by far the most thoughtful, and represents an 
attitude reached after much tentative approval of the New 
Deal in such writings as 

393. Lippmann, W., The New Imperative (New York, 1935 — 
quoted p. 464). Even now it is the methods, not the ends 
of the “ New Deal ” to which he objects. Of the many 
efforts to link up the Roosevelt experiments with Jeffersonian 
Democracy, or to depict them as running counter to it, 

394 WiLTSK C M., The Jeffersonian Tradition in American 
’ Democracy (London and New York, 1937), a book possessing 
value beyond immediate controversies, attempts the first ot 


these tasks, and 

•395. An AMS, J. "T., The Living Jefferson (New York, 1937) 
attempts the second. An extremely useful diagram settmg 
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forth “ Firuiiuual Irrigtitioii of f ho Ihult'd Slatos hy KuikIh 
appropriated for .Fnun'gt?n<\y Use utuha' t h(' N<nv Dc'al ” wan 
published in connection wit-h an unsigned ari-i(de on The 
Federal Budget — quoted pp. 462 and 464 twice — in the 
magazine Forfdiue, {Now York) for I)(H'eiulH'r 1034. For 
alternatives, witliin th(^ frauunvork of l-h<^ li}K'r(ia.rian sl-aits 
to the “New !Doal ” attemptc'd in th(' U.S.A,, see (huni). 
M. W., Sweden: The Middle. 1^0?/ (146) for a, dt 'scTiptioti of 
achievements in JSwtnh'n, and 

396. Macmillan, H,, The Middle Wag (London, 163S) for a. dis- 
cussion of possibilii.u's in (In^it Britain, 

Now J3oal contro\a'rsit\s liave also focus(si renew<‘d af4<an 
tion upon the Bupnane (k,>urt of the United State's in thf^ 
constitutional system. For backgr<am<l Uan’t' is t he standard 
work of 

397. Waiuinn, C., The Supreme (Umrt hi Ihtitvd Stafeh' IJLsiarg 
(revised odn., 2 vols., Boston. 1926) and 

398. Hainns, 0. G., 7V/c Ameriean Paetriue of Jmlteud Supremueg 
(2nd. edn., revised, B(a’k(4(sy, 1932), Bpisaally reli^va,nt to 
recent controversies are : 

399. Pinto, R., Lett juges qul ne gouverneut pa.v ("^ Opinions dis- 
sidentes h, la Cour vSuprenie <l('s l^tats Unis, 1900 1933 ’h 
Paris, 1934), with which may he eompartHl 

400. Lies’, A., The Dimmting Opinioim <f Mr, dimtirv Nolmea 
(New York, 1929), 

401. Corwin, E. B., The Twilight of (he Supreme (UmH (Ntnv 
Haven, 1935) and 

402. Aleanoe, I)., The Supreme Court and the Nathmal Will (Ntnv 
York, 1937). 

George Bernard Bhaw’s sonuwhat unorthodox vitnv of 
the constitution of the United Btates is (|uot(^<i (on p. 4541) 
from 

403. Shaw, G. B., I he Ijul/ure of Folttwal Seicnee in /tnierieu (an 
address dohvored on Ax)ril 11, 1933. Now York, 1933). A 
more recent unorthodox but very intia’CHting vitw is 
that of 

404. Webb, W. P., T’he Crisw of a FTontierlcM liemoeruey (Now 
York, 1937), which may bo rogarcknl as yot anotiuT prothio.t 
of the stimulus given to the rointeirprihation of tlu^ IJnitod 
States’ development by 

405. Turner, F. J„ The Frontier in American IJiMory (last odn 

New York, 1928 -quoted p. 466). TJ>o (luotal.ion oti p.’ 
462 IS taken from an artiolo in tho Manchester (hmrdian l)y 
Laski, H. J. on tho occasion (Soptembor 17, 1037) of tho ono' 

hundred and fiftieth anniversary of tho constitution of tho 



OH. xxvni Chapter Bibliographies 526 

United States of America, and may be taken as representative 
of the orthodox liberal view of that instrument. The extracts 
from speeches of ex -President Hoover and President Frankhn 
Roosevelt — quoted p. 452— were taken from newspaper 

reports. „ , 

406. Hackeb, L. M., American Problems of Today (New Yor , 
1938) is an up-to-date general survey, useful for the relation 
of constitutional to other trends of recent years, it was 
seen too late to be used here. 
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Aristotle, Politics, 9 

]3agehot, W., English Constitution (247), 296 
Bauer, 0., Austrian Revolution (227), 262 

Beard, C. A., Economic Interpretation of the American Constitution 
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Hitler, A., Mein Kampf (379), 447, 451 
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Shaw, G. B., Future of Politdinil Seience, vi America (402), 454’ 

Smon Comnmdon Report (260), 204-205 
Spknceb, M. B., Oovernnmit and Politics in Italy (245), 4155 
Stalin (J. V, D/ArOAHaviLi), New Ikmoemey (225), 400 and 401 
Sun Yat Sen (Sun Wen), Three PrineiplcH (278), 215 

Times Newspaper (London), 340 

Treitsohke, H. von, History of Germany (126), 112 tAvii'o 
TsoHUinuK, 0., Fra^icis Joseph (225 — Introdnetion by IL W. Seton- 
Watson), 264 

Tuowell, B. G,, Batik for Democracy (392), 459 
Tubnek, F. j., Frontier in Amerkmi History (405), 455 

ViLLABi, L., Italy (187), 171, 179 

Wabd, a. W., Germany (166), 199 

Webb, S. and B,, Bomt Communism (322), 396, 409 


ZuBCHEB, A. J., Democracy in Central Europe (44), 322 
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Administrative Law — see Law 
Albania, 320, 436 
Alexander I of Bussia, 79-81, 94 
Amendment, Constitutional 
(Methods of) — 

Belgium, 141, 147 
lOire, 384-385 
Brance, 34 
Germany, 213-214 
Italy, 174 
Japan, 311 
Norway, 57 
Poland, 79, 336, 340 
Spain, 52 
Sweden, 99, 101 
Switzerland, 190-191 
U.S.A., 19, 465 
IT.S.S.R., 410 
Argentine Republic, 46 
Aristotle, 1, 9, 58, 322 
A tat i irk (Ghazi Mustapha Kexnal 
Pasha), 348, 394 
Australia — 

Colonios, 366, 373-374 
Commonwealth, 301, 368, 374, 
378-381 

States of Commonwealth, 374, 
379 

Austria — see also Austria- 
Hungary 

Hapaburg Empire, 74, 75, 77, 
95, 111, 113, 119, 165, 211, 
231, 234-236, 242, 248-262 ^ 
German - Austrian Republic 
(1918-1938), 263-265, 324, 
326, 350 

Anschluss with Germany, 263, 
265, 350, 448, 451 
Austria-Hungary (Dual Monarchy, 
1867-1918), 258-263, 320, 321, 
323 



Authoritarian Reaction, 48, 427- 
429, 435, 438, 439, 446, 452, 
453, 462 

Baden (State of), 97, 114, 118, 

120, 122, 203, 242, 243 
Bassermann, Friedrich Daniel, 
203-205 

Batavian Republic — see Nether- 
lands 

Bavaria, 97, 114, 117, 118, 120, 
122, 205, 242, 243, 411 
Belgium — 

Austrian Netherlands, 44, 70 
Belgian United States ” (Bra- 
ban^on Constitution, 1790), 
44-45 141 

Revolution of 1830, 139-140 
Constitution of 1831, 140-151, 
233 

Amendments to Constitution of 
1831, 147-149 

Influence of Constitution of 
1831, 172, 184, 213, 231, 233, 
312 

Colonial Government, 150, 300 
Bentham, Jeremy, 158, 160 
Bemadotte, Marshal (King Charles 
XIV of Sweden and Norway), 
54, 101 

Bicameral Systems — 

Australia (Commonwealth), 
380-381 

Austria, 255, 259, 264 
Batavian Republic, 71 
Belgium, 141 
Canada, 379-380 
Czechoslovakia, 344 
Denmark, 56 
Esthonia (1938), 333 
France, 34, 86, 106, 278, 285 
German States, 120, 123 
Germany, 212-213, 352 
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Bieanioral Sysliems — c<mt4. 

Great Britain, 285 
India, S02 

IriBh l^roo State and Biro, 282, 
385 

Italy, 173 
tTapan, 311 
New Zealand, 381 
Norway, 63-56 
Poland, 79 

South Africa (Union), 377 
Sweden, 100-101 
Switzerland, 40, 183, 186-187 
U.S.A., 19 
U.S.S.B, (1936), 403 
BiBinarck, Otto von, 211, 236, 

237, 238, 242, 246, 362 
Blackstono, William, 18, 168 
Bonaparte, Napoleon — boo Na- 
poleon I 

Bonaparte, Louis-Napoleon — boo 
Napoleon III 

Bonapartiats and Bonapartiain, 

94, 108, 135, 136, 274 
Brazil, 48-50, 297 
British Commonwealth of Nationa 
(as a collective entity), 366- 
369, 377-378, 383-384, 386, 
436 

Brunswick (State of), 122, 123 
Bulgaria, 320, 346, 347-348 
Burke, Edmund, 31, 33, 36, 60, 

79 


Canada, 301, 366, 368, 369, 371- 
373, 374, 378-380 

Chamber of Deputies — see Louver 
House of Legislature 
Charles X of France, 103, 109- 
110, 122, 126, 137 
Chateaubriand, Framjois Ron6 
(vicomte de), 108 
Chile, 47, 297 
China — 

Empire, 313 
Bepublie, 313-316, 321 
“ Soviet China ”, 411-412 
Cisalpine Republic, 40, 72-73 
Cispadane Republic, 40, 72 
Code NapoUonf 63, 80, 146 
Collectivist Trend in Legislation, 
426-427, 467, 462, 464-466, 
466 


Confod«M'ato States of America, 226 
Oonst-itutiou (1861), 45, 219- 
223 

Constant, Benjamin, 85, 96 
Oonautner and Oroducor (as (Hfi- 
zens), 396, 422 
Corporative State, 36,3, 463 
Austria, 265 

Italy, 419, 420-422, 424, 427- 
428, 429 
Lithuania, 332 
Portugal, 435 
Cuba, 306 

Czec4K)slovakia(Cz(^cho-Sl<>vakia) - 
Cze(‘ha mid<n’ Hapshurg rule, 
261, 262 

Unitary Hepublui of (V,ih4io- 
slovakia and ConHlli.ulion of 
1920, 324, 329, 343-344 
lAHleral Hopuhlic- of Cz(H'ho- 
Slovnkia (1938), 345 

Dahlmann, Friedrich ChvLHioi)h, 
124, 209-210 
Declarations of Rights - 
Austria, 259 
Belgium, 142-143 
Eire, 385 

France, 30, 36-37, 87, 108, 132, 
270-271 

Germany, 207, 213-214, 369-362, 
364-366, 446 
Italy, 172 
Norway, 56-57 
Poland, 334 
rUF.S.F.I^., 397, 407 
Spain, 61, 432 
U.S,A., 26 
U.B.S.IL, 407 
Democracy • 

Baltic Republics, 331, 333, 334 
Belgium, 218 

British Dominions, 367, 376-37H 
China, 436 

Europe after 1918, 322*323, 

326, 330, 436 
Eire, 383 

France, 38, 133, 218, 219, 269, 
281 286 

Germany, 246-247, 361, 362, 
430, 430, 444 
Italy, 178, 428, 429 
Latin America, 4(W47, 297, 322, 
323 
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Dojnocracy — contd. 

Norway, 53 
Poland, 334-336, 436 
Spain, 430, 431-432 
Sweden, 101 

Switzerland, 182, 103-194, 195, 
218 

U.S.A., 24, 217-218, 210, 229, 

452, 460, 466 

U.S.S.B., 306, 408-410, 428 
Yugoslavia, 437-438 
Denmark, 56, 322 
Dt^pondencios, Government of, 
208-301 

Austria-Hungary, 299 
Belgium, 209, 300 
France, 299, 300 
Germany, 300 

Great Britain (see also Indda), 
299, 301, 367 
Holland, 300 
Portugal, 300-301 
U.S.A. (see also Philippine 
Inlands and Cuba)^ 299, 301, 
306-306 

Dic.tatorship and Despotism, 93, 
341, 462 
China, 297, 316 
Fsthonia, 333 
Finland, 341-342 
France, 62, 63-66, 81-82, 84, 89, 
272 

Germany, 442-443, 446-447, 
449-460 

Italy, 166, 417-419, 428-430 
Latin America, 46-47 
Lithuania, 332 
Oriental, 297-298 
Poland, 337-338, 341 
Portugal, 434-435 
Spain, 431 

396, 410, 418 
Yugoslavia, 436-438 
Direct Democracy — see Initia- 
tive, lieferendum. Recall 

Economic Councils (Constitutional 
Provision for), 363, 362-363, 
449 

Education (Constitutional Pro- 
visions regarding), 39, 62, 
143, 160, 197, 432 
— see Ireland 

England — see Oi^eat Britain 


Esthonia, 330-334 
Etruria, Kingdom of, 72, 73 
Executive — see “ Minister of 
State ”, Plenary Powers, Presi- 
dent, Prime Minister, Veto 

Fasces and Fasci, 416 
Federalism, 85, 112-113, 325-327 
Australia, 373, 374, 378-379 
Austria (Hapsburg Empire), 

218, 219, 251-253, 261, 262 
Austria (Republic), 263-264, 326 
Canada, 219, 225, 372-373, 378- 

379 

Germany, 197, 205, 206, 212, 
213, 218, 219, 235-237, 239- 
240, 243, 356-359, 364, 447 
India, 303-305 
Italy, 166, 169, 218 
R.F.S.F.R., 402 
Switzerland, 69-70, 183, 185, 

190, 194, 197, 218 
U.S.A., 22, 186, 197, 205, 217- 

219, 223-226, 229, 236-237, 
378, 458, 460-461 

H.S.S.R., 400, 402-403 
Federalist, The, 13, 19, 20, 26, 223, 
226 

Ferdinand VII, lECing of Spain, 51, 
52, 53 

Finland, 320, 321, 324,329,341-343 
Fiume, Free State of, 429 
France — 

Ancien regime, 30, 41, 87, 108 
Declaration of Rights of Man 
(1789), 30, 36 

Constitution of 1791, 31, 34-36, 
37, 43, 49, 50-53, 57, 95, 103 
Girondist Constitution (1793), 

33, 36, 37, 38, 270 
Jacobin Constitution (1793), 33, 

34, 36, 37-39, 43, 187, 270 
Constitution of Year III (1795), 

33, 34, 36, 36, 38, 39-41, 61, 
67, 187 

Constitution of Year VIII 
(1799), 36, 38, 61-63, 66, 81, 
85, 146, 426 

Sdnatus-consuUes Organiques 
(First Empire), 62-63, 66 
Acte additionnel aiix Constitu- 
tions de VEmpire, 84-89, 107 
Senate Constitution (1814), 84- 
85, 104, 107 
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France — contd. 

Constitutional Charier (IS 14), 
84-85, 87, <)4, 97, 103-110, 1 18, 
120, 120, 171 

Constitutional Project of Cham- 
ber (1815), 107-108 
Constitutional Charter (1830), 
104, no, 122, 13M37, 141, 
145, 171, 200 

Constitution of 8o(‘ond Kepul)li(‘. 
(1848), 270-272 

Constitutions of Secoiui Ihnpins 
88-89, 273 

Conimuno of 1871, 2(59, 274-275 
Constitutional laiws of Third 
Bepxiblic-, 276-277, 278-281 
TTcK'.toral Laws of ''rhird Rrt>- 
pxiblic, 280, 282-283, 354 
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Japan, 297, 309-313, 319, 320 
Jefferson, Thomas, 19, 32, 217, 
226 

Judiciary — 

Austria, 259 
Belgium, 146-147 
France, 39, 63, 87, 107 
Germany, 213, 245, 358-359 
Italy, 173-174 
Switzerland, 191-192 
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Sy,d,emh\ Lower ILnwr, Upper 
Honse, Unimnimtl Systems 
Legiinnistn and Legitiiuist P<ai. 
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126 

Great Britain, 153-154 
Italy, 95, 165, 10(5, 174 
Japan, 310 
Poland, 95 
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249, 251, 254, 262, 287, 314- 
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Grand Duchy of Warsaw, 77, 
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CzcchoBlovakia., 344 -34-5 
Eire, 384-3S5 
Finland, 342, 343 
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Philippine CenunotivvoaU-h, 309 
Poland, 335, 337, 339-341, 385 
Portugal, 434-435 
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Norway, 57 
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Switzerland, 192-193, J95 
Wi^atcrn Australia. 374 
Kepresi'niat i<ni. Bases of see 
h^mnchlm' 

R(']a-eH(miatlvtN ( Jovenmuad see 
ParUnmvnttiru LVa’crana af atid 
Ikmorrari/ ^ 

Kepuhlieanism, 34, 40, 70, m-P*., 
89, 198, 135, 137, 165, 183, 
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Human ia, 324, 34(5 
Hussia and tlu' U.S.S.H. ^ 

lm|U’'rial Government , 320, 321, 
330, 393 

Revolution of 1917, 330, 362, 
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1924, 398, 400-40L 404. >016 
(Amstitution of U.S.S.H. ol 
1936, 398, 400-411 
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“ Self-Determination ”, Principle 
of, 329-330, 343 
Senate — see Upper House of 
Legislature 

Separation of Powers, 22, 23, 32, 
51, 108, 141, 185, 271, 311, 
355 

Serbia (Servia) — seeYugoslavia 
Sicily, 53, 82-83, 161, 167-168 
Sieyes, Emmanuel- Joseph (The 
Abb6), 33, 39, 62, 85 
South Africa — 

Boer Republics, 375 
British Colonies, 375 
Union of South Africa (1909), 
301, 368, 370, 375-377 
Provinces of the Union, 376, 

377 

Southern Rhodesia, 366, 368 
Soviet, 320, 394-395, 411, 429 
Sovereignty — 

Legal, 117, 174, 175, 411, 427 
Parliamentary or Legislative, 
227, 283, 293-294, 331, 334, 
336 

Popular, 51, 84, 94, 102, 122, 
141, 142, 145, 172, 208, 331, 
334, 343, 345, 352, 354, 364 
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Constitution of 1808, 51, 82 
Constitution of 1812, 50-53, 82, 
168 

Bourbon Restoration of 1814, 

95 

Eirst Republic of 1873, 297 
‘‘ Directory ” of Primo de 
Rivera, 430-431 
Second Republic and Constitu- 
tion of 1931, 431-433 
Stalin, J. (I. V. Dzugahsvili), 

398, 400, 401, 402, 418 
Suffrage — see Franchise 
Sun Yat Sen (Sun Wen), 313- 
316 

Sweden, 54 

Constitution of 1809, 97-102, 
118, 121, 145 

Union with Korway (1814- 
1905), 54 
Switzerland — 

Old Confederation (1291-1798), 
180 

Helvetic Republic, 40, 41, 66- 
70, 180, 187" 


Switzerland — contd. 

Act of Mediation (1803), 69-70, 
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191-194 
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Talleyrand-P6rigord, Charles- 
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Tocqueville, Alexis H. C. M* 
Clerel (Comte de), 25, 136, 
218, 226, 269, 285 
Turkey 

Ottoman Empire, 320, 348 
Republic, 348-349 
Tuscany (Grand Duchy of), 169 

Ulster — see Ireland 
Unicameral Systems — 

Baltic Republics, 331 
Batavian Republic, 71 
Bulgaria, 347 
Chinese Republic, 314 
Finland, 342 
France, 33, 34, 271 
Hessen -Kassel, 123 
Hungary, 349 
Irish Free State, 384 
Philippine Commonwealth, 308 
Portugal, 49 
Spain, 51-52 
Turkey, 348 
U.S.S.R. (1924), 403 
Unitary Form of Government — 
Belgium, 45, 141 
Czechoslovakia, 343 
Germany, 447 
India, 302 

Irish Free State, 382 
New Zealand, 375 
South Africa (Union), 376 
Succession States, 326 
Switzerland, 69 
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America, Upper Ho^isc, Lower 
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atism, 

Colonial Charters, 19 
Declaration of Independence, 

14, 66, 466 

Articles of Confodoration, 14-16, 
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1787, 217, 699 
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1787, 16-17, 18 
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16-14, 17-29, 186, 217, 219- 
220, 367, 454-455, 462, 465- 
466 
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stitution, 21, 2(), 225, 226, 
227-228, 321, 404, 454, 462 
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tioTi, 32, 43, 45-46, 52, 95, 146, 
173, 184-185, 187, 190, 205, 
206, 210, 237, 240, 251, 352, 
358 

States Rights and tlu^ Civil War, 
219-225, 226, 228-229, 235- 
236, 400 

Unitary tendencies since Civil 
War, 190, 223-229, 461 
“ New Deal ” and the Constitu- 
tion, 456-457, 45v8, 459-462, 
463-466 

Constitntional SigniHcanot^ of 
the Frontier, 228, 455-430, 
459, 466 

Constitutional Significance of 
Immigration, 456-457, 458, 
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State Coxistitutions, 19, 20, 28, 
228, 273, 461 
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Czechoslovakia, 344 
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279-281, 285-286 
CtTinany, 120. 212 213. 210. 
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Italy, 172-173, 175-176. 1 19. 

422 

da pan, 311-312 
New Zealand, 381 
Poland, 80, 336, 340 
Prussia., 232-233 
South Alri<’a (UniotJ), 377 
Swothau 101 
Switzerlaml. 187, 190 
U.S.A., 19, 27, 240 

Vargas, Cetulio (PrcHidenl of 
Biw/il), 46, 48, 49 
Vatican City Siah\ 423 
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19, 34, 48, 52. 56, 99, 221, 
227, 211, 242, 264* 271, 311, 
343, 344, 356. 383, 431, 

4,37 
Vienna, 

( tongn‘HS aufl OVcal ics of (|H14 
1815), 80. 94, 112, 114, 165 
Filial Act {Srhiuss-Aktr, 1H20), 
97, 115-116, U9, 121. Pit. 
126, 200 

Final Protokoll {SehtmsJ*roto 
koll, 1834), 124-125. 126 
Federal Territory of AuHtrinii 
B(3)ublit5, 264 

Warof 1914--191H - 
Constitutional significaiun^ 321* 
322 

Conatittitional (M)nwet|ucnccH. 
346-347 

Warsaw, (Irand Duchy of h«*c 
Polmid, 

Washington, George, /i5, lU 
Welckor, Carl, 97, 200, 201. 206 
Westphalia, Kmgd<vm <d‘, 77> 117, 
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Jugoslavia — 

Southern Slavs before 1918, 261, 
262 

Kingdom of Serbia (Servia), 824, 
346 


Yugoslavia — contd. 

Kingdom of Serbs, Croats and 
Slovenes, and Constitution of 
1921, 324, 327-328, 436 
Kingdom of Yugoslavia and 
Constitution of 1931, 437 


THE END 
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